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FOREWORD 


A publication such as LypustriaL Rexations DicEst 
exists only with the co-operation of other journals in 
the field. As we begin our fifth year, a public acknowl- 
edgement of this debt is once more in order. 

We are grateful for the welcome which has been 
accorded to us by the publishers, editors, student edi- 
tors, and authors of the hundreds of articles, notes, 
and case comments which the Dicrest has requested 
permission to include. 

We are more convinced than ever—and we hope 
this conviction is shared by you—that Inpustriat Re- 
LATIONS Dicest serves a useful function. A wealth of 
useful, thought-provoking, well-documented material 
is being turned out by scholars, practitioners, teach- 
ers, administrative agency employees, and officials of 
both companies and unions. No individual can pos- 
sibly devote the time and energy which would be 
necessary to ferret out, read and absorb every piece 
that might be of interest or value to him. The editors 
of the Dicest do the spadework—sorting, surveying, 
eliminating, evaluating. 

Unfortunately, it has not been possible to use all of 
the deserving material. Space is limited. On the 
theory that timeliness is not nearly so much a factor 
as with the weekly news magazines or monthly jour- 
nals of comment on current events, we have not hesi- 
tated to publish a digest three, six, or even nine 
months after it appeared in the original publication. 
Nevertheless, some excellent pieces have been passed 
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by. Occasionally, even though permission to digest 
has been granted, the comment or note has been 
pushed out. In such instances a brief review is in- 
cluded in the Bibliography section. 

As in the past your comments and suggestions are 
invited. Most important, we would appreciate having 
material of more-than-passing interest called to our 
attention. 


Tae Eprror 
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Some Aspects of the Union’s Duty of 
Fair Representation * 


I. THE SOURCE OF THE UNION’S DUTY OF FAIR 
REPRESENTATION 


The union’s duty of fair representation arises out 
of the collective bargaining relationship. It concerns 
the manner in which the union deals with the employer 
on behalf of those employees for whom the union is 
the bargaining agent. 

The subject did not assume such importance so long 
as unions bargained only for their own members. 

This state of affairs was fundamentally and irre- 
versibly changed, however, by the enactment in 1935 
of the National Labor Relations Act (NLRA), which 
provided, among other things, that collective bargain- 
ing representatives designated or selected by the ma- 
jority of employees in an appropriate bargaining unit 
were to be the exclusive representatives of all the 
employees in such unit. 

Although the exclusive bargaining authority vested 
in unions was theoretically balanced by a correspond- 
ing duty to represent all employees in the appropriate 
unit fairly, and to refrain from hostile discrimination 
against any of them, the authority turned out to be 
far more easily enforceable than the duty. 

Even some of the more flagrant discriminatory 
practices of unions against employees whom they were 
obligated to represent seemed to be relatively immune 
to remedial action by administrative agencies or the 





* Condensed from an article by Benjamin Aaron, published in 
22 Ohio State Law Journal 39-63 (Winter 1961), and printed with 
permission from Ohio State Law Journal. Business address: Ohio 
State Law Journal, Columbus 10, Ohio. Single copy price $1.50. 
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courts. Chief among such practices, of course, was the 
refusal to admit Negroes or members of other minority 
groups into membership on the same basis as all other 
members, and the companion practice, especially of 
the railroads, of negotiating with employers collective 
agreements containing provisions that discriminated 
against Negroes. 

Under the Wagner Act, the type of union-security 
provision covering most workers was the maintenance- 
of-membership clause devised by the NWLB. 

With the passage in 1947 of the Labor Management 
Relations Act, this era of voluntarism came to an end. 
The amended NLRA outlawed the closed shop, but 
expressly authorized a form of union shop that im- 
posed substantially greater compulsions on employees 
in the bargaining unit than the maintenance-of-mem- 
bership provisions had required. 

Since 1947 the union shop has become by far the 
most common type of union security provision. Fairly 
administered, it represents a reasonable compromise 
between those who resent being forced to submit to 
the discipline of an organization whose views they 
disagree with and do not wish to support, and those 
who are equally incensed over the idea of letting the 
so-called “free riders” share the benefits of union 
activity without contributing financially to its assist- 
ance. Whenever a union abuses the powers that it 
derives from its status as exclusive bargaining repre- 
sentative, however, the added obligations enforced by 
a union shop provision become that much more onerous 
for those who are the objects of the union’s unfair 
treatment, or who oppose a particular union or 
unionism in general. 


II. SOME ILLUSTRATIVE PROBLEMS 


The most difficult problems are those which raise 
the question whether there has in fact been a breach 
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of the duty of fair representation. To what extent 
must individual demands yield to the will of the ma- 
jority? Are there some individual rights that must 
remain immune to any sort of restriction, no matter 
how much they clash with the union’s institutional ob- 
jectives? When, if ever, are the employer and the 
union justified in overriding the wishes of an in- 
dividual employee, or perhaps of a majority of em- 
ployees, in the interest of preserving and enhancing 
the collective bargaining relationship? 

We shall consider a few examples of the many cases 
raising such questions in three general types of situa- 
tions. 


A. Negotiating the Terms of a Collective Bargaining 
Agreement 
The reasons why the union should be given a wider 
latitude of discretion in negotiating an agreement 
were explicitly set forth by the United States Supreme 
Court in Ford Motor Co. v. Huffman. That decision 
upheld the propriety of a negotiated change in a 
seniority provision granting credit for military serv- 
ice prior to employment under the agreement, al- 
though the result was to give some new employees 
more seniority than others with longer service in the 
bargaining unit. The Court flatly declared that the 
bargaining representative “is responsible to, and owes 
complete loyalty to, the interests of all whom it rep- 
resents.” In a somewhat more reasonable vein, the 
Court continued: 


The complete satisfaction of all who are repre- 
sented is hardly to be expected. A wide range 
of reasonableness must be allowed a statutory 
bargaining representative in serving the unit it 
represents, subject always to complete good faith 
and honesty of purpose in the exercise of its 
discretion. 
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In the Steele case the United States Supreme Court 
emphasized the duty of the statutory bargaining rep- 
resentative “to consider requests of nonunion members 
. .. and expressions of their views with respect to 
collective bargaining with the employer and to give 
them notice of and opportunity for hearing upon its 
proposed action.” Most unions satisfy this require- 
ment with respect to their own members; but it is 
doubtful that nonunion members in the bargaining 
unit are often given much of an opportunity to be 
heard on the merits of suggested contract proposals. 

When Congress adopted the LMRDA, it once again 
passed up the opportunity to require in specific terms 
the admission on an equal basis of all qualified bar- 
gaining-unit employees as a condition for certification 
of a union as the exclusive bargaining representative. 
The chances of qualified employees who are unfairly 
denied union membership securing the right to share 
equally in the normal rights and benefits of member- 
ship must still be considered as remote. 

The case of the employee who, though eligible for 
union membership refuses to join, is of an entirely 
different order. The problem here is his problem, not 
the union’s, and whether or not he is compelled by a 
union shop agreement to support the union is really 
irrelevant. 

Between the two extremes lie the mass of cases, 
typified by Ford Motor Co. v. Huffman, in which the 
competing equities are most closely in balance. Let 
us suppose a case in which an employer has unilater- 
ally established and maintained a contributory pension 
plan for his employees, who are unorganized. Under 
this plan, eligible employees have received pension 
benefits upon reaching the retirement age of sixty- 
five. Many former employees have retired under this 
plan; a substantial number of present employees will 
soon be eligible to do so. 
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Now, let us assume that a union enters the picture 
and is certified as the exclusive bargaining repre- 
sentative. Thereafter, it negotiates a collective agree- 
ment with the employer which provides, among other 
things, for the abandonment of the pension plan in 
exchange for a health and welfare plan financed 
wholly by the employer. Let us assume further that 
this action was initiated by the union after a general 
discussion of bargaining demands by a representative 
group of bargaining-unit members; that it repre- 
sented the wishes of most of the younger workers, who 
constituted a slight majority; and that it was bitterly 
opposed by most of the older workers, who constituted 
a substantial minority. Under these circumstances 
has the union fulfilled or violated its duty of fair 
representation? 

At first blush, it would appear that our hypothetical 
problem falls comfortably within the rule of the Huff- 
man case. Certainly, in some respects pension pro- 
visions in collective agreements are quite similar to 
seniority provisions: the life of any negotiated agree- 
ment may be a short one, and the initial promise of 
benefits provided thereunder may never be fulfilled. 
Even though a pension plan or a seniority system con- 
tinues in effect, the parties may agree, from time to 
time, on changes that reduce or alter the benefits that 
were previously provided to some or all of the em- 
ployees in the bargaining unit. 

Yet even in seniority cases there are definite limita- 
tions on the union’s authority to modify the rights of 
individual employees under existing provisions. Al- 
though seniority is not a property right that exists 
independently of the collective agreement, seniority 
benefits provided by the agreement have been denomi- 
nated valuable property rights which will be enforced. 

The underlying problem posed by our hypothetical 
case, therefore, is to determine the true nature of the 
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union’s action. Absent any vesting provisions in the 
employer’s unilateral pension plan, the agreement to 
substitute the health and welfare plan would not ap- 
pear to abrogate “valuable property rights” of in- 
dividual employees who had not yet retired on pen- 
sion. Suppose, however, that the employer had no 
policy of compulsory retirement, and that some em- 
ployees over the age of sixty-five and with twenty-five 
or more years of credited service were still working 
in the plant. It seems altogether likely that their 
individual rights to the promised pension would re- 
ceive judicial protection. 

It is doubtful whether, in this type of situation, the 
rights of the adversely affected older employees 
should be determined solely on the basis of the 
promises initially made by the employer in his uni- 
lateral pension plan. 

The one reasonably definite conclusion that emerges 
from all this hazy speculation is that the legality of 
the action taken by the employer and the union in our 
hypothetical case should not depend solely on whether 
the union acted in good faith, any more than it should 
depend solely upon whether the agreement fosters in- 
dustrial peace. Rather, it should rest upon a deter- 
mination of the nature of the pension rights being 
abrogated. It would seem clear that if these rights 
have already vested, they cannot be taken away or 
reduced. If they are not vested rights, but only antici- 
pated benefits, we must consider whether they are 
entitled to protection against the adverse interest of 
the majority. 

It may be that in this kind of situation the union 
and the employer should jointly be held accountable to 
the standards imposed, in some jurisdictions, on gov- 
ernmental agencies. Perhaps at this stage we are not 
ready to devise a general standard, and it may be best 
to rely upon the ad hoc judgment of the courts, based 
on the equities of the individual case. 
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B. Administering the Agreement 

It is generally agreed that, with respect to the rights 
of their individual members, unions have a much more 
limited area of discretion in administering an existing 
collective agreement than in negotiating a new one; 
the question is, how much discretion do they have, 
assuming always that it is exercised in good faith? 

As in the case of negotiating the agreement, there 
are very clear instances of justified and unjustified 
conduct that we need only identify in passing. In the 
first category are those cases in which the responsible 
union officers, having carefully and fully investigated 
the facts of a grievance, conclude in good faith that 
the grievant is in the wrong, and decline to process 
the matter further. In the second category are those 
instances of patent discrimination, often covert, 
against nonmembers in the bargaining unit, of which 
several examples have previously been cited. The 
great majority of cases again fall midway between 
these extremes. 

In Clark v. Hein-Werner Corp., a dispute arose over 
the meaning of a seniority clause in an existing collec- 
tive agreement. The company demoted and trans- 
ferred back to the bargaining unit a number of super- 
visors who had originally been promoted out of the 
bargaining unit. The question was whether these em- 
ployees had accumulated bargaining-unit seniority 
during their period of service as supervisors. The 
company took the position that they had; consequent- 
ly, it permitted the demoted supervisors to “bump” 
less senior employees in the bargaining unit, with the 
result that four of the latter group were laid off. The 
union, claiming that the former supervisors had not 
accumulated seniority during their period of service 
outside the bargaining unit, appealed the grievance 
of the employee who had been laid off, to arbitration. 

The arbitration proceeding was conducted in ac- 
cordance with the procedure prescribed in the collec- 
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tive agreement. There was just one hitch: none of the 
demoted supervisors was notified of the time and 
place of the hearing and none was present or partici- 
pated in the proceeding. Thereafter, the arbitrator 
ruled in the union’s favor on all counts. After the 
company had complied with the award, seventeen of 
the twenty-nine former supervisors adversely affected 
thereby filed a suit in the state court to have the award 
nullified and to restrain the company and union from 
applying it to the plaintiffs. Judgment for the plain- 
tiffs was affirmed on appeal to the Wisconsin Supreme 
Court, principally on the ground that the plaintiffs 
had been denied notice of the hearing and the oppor- 
tunity to be heard. Conceding that the plaintiffs’ 
views were the same as those presented by the em- 
ployer to the arbitrator, the court said: “Employees 
not fairly represented by the union should never be 
put in the position of having to solely depend upon the 
employer’s championing their rights under the collec- 
tive-bargaining contract.” 

The decision in the Hein-Werner case is subject to 
criticism on a variety of grounds. There was ample 
evidence in the record that the plaintiffs had full 
knowledge that the arbitration would take place, even 
though they received no formal notice as to time and 
place, and there was no indication that they sought to 
intervene. Indeed, the sole basis for the suit, reso- 
lutely ignored by both the trial and the appellate 
courts, was that the arbitrator had exceeded his au- 
thority. Moreover, it appears that the plaintiffs’ 
seniority claims were ably presented by counsel for 
the employer, who took the same position. The most 
interesting, as well as the most controversial, aspect 
of the decision, however, is the court’s statement that 
the union had failed, “as a matter of law,” fairly to 
represent the demoted supervisors because it argued 
against their position in the arbitration. The effect 
of this dictum is to neutralize the union on every ques- 
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tion of contract interpretation concerning which the 
opinion of its membership is not unanimous—that is 
to say, on almost every issue. 

The court fell into error by treating the union’s 
right to exercise its institutional judgment as nothing 
but the obverse of the individual employee’s right to 
due process, whereas the two are separate, though 
related, concepts. In deciding in good faith, after full 
consideration of the competing equities, to argue that 
the seniority provision in the agreement did not per- 
mit employees to accumulate seniority while working 
outside the bargaining unit, the union did not violate 
its duty of fair representation toward those employees 
who urged the opposite interpretation. 

Although the decision in the Hein-Werner case is 
wrong, it calls attention to an important truth that is 
frequently overlooked, namely, that some individual 
rights worthy of protection cannot adequately be 
preserved simply by invoking the concept of the 
union’s duty of fair representation. Fair representa- 
tion does not imply strict neutrality ; the union has the 
right and the duty to take a position on disputed is- 
sues involving the administration of the collective 
agreement. If that position, which represents a good- 
faith judgment on the union’s part, adversely affects 
what has been called the “critical job interests” of 
some bargaining-unit employees, they may be entitled 
to separate representation in presenting a grievance 
to the employer or to an arbitrator. 

By way of contrast, let us now consider a case in 
which the protection of employees’ critical job in- 
terests was complicated by the rather obvious failure 
of the union to observe its duty of fair representation. 
In Soto v. Lenscraft Optical Corp., the employer had 
a collective bargaining agreement with a local of the 
Jewelry Workers Union. Some of the employees in 
the bargaining unit became dissatisfied with the 
union’s administration of the agreement and apparent- 
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ly encouraged a local of the Teamsters Union in its 
efforts to supplant the Jewelry Workers as the bar- 
gaining representative of the unit. At one point the 
Teamsters called a strike and picketed the Lenscraft 
plant. In a successful suit to enjoin the picketing, the 
employer was represented by the attorney for the 
Jewelry Workers. Following the injunction, Lens- 
craft discharged seven of its employees for allegedly 
engaging in a slowdown. They filed a grievance, which 
the union (Jewelry Workers) carried to arbitration. 

About two hours before the arbitration was sched- 
uled to begin, the employer delivered letters to the 
grievants, informing them of the time and place of 
the hearing, ostensibly in order that they might ap- 
pear and be heard. The grievants showed up with 
their own attorney, who was also attorney for the 
Teamsters local that had tried to take over the Lens- 
craft unit. Counsel for the Jewelry Workers, who was 
presenting the union’s case on behalf of the grievants, 
was the same attorney who had obtained the injunction 
for the employer against the Teamsters. The griev- 
ants’ attorney asked for and obtained a continuance, 
and the arbitrator took under advisement his request 
to represent the grievants in the arbitration, on the 
ground that the Jewelry Workers’ attorney was ob- 
viously biased against his clients. Before resuming 
the hearing, the arbitrator denied the request, and the 
grievants voluntarily elected not to appear. Counsel 
for the Jewelry Workers interposed no defense on 
behalf of the grievants, and their discharges were up- 
held by the arbitrator. 

The grievants then brought suit to vacate the arbi- 
trator’s award. A decision in their favor was affirmed 
by the appellate division of the New York Supreme 
Court, which held that “enough was shown to negative 
the possibility of fair representation of the interests 
of petitioners by Local 122” of the Jewelry Workers, 
and that the grievants should therefore have been per- 
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mitted to be represented by their own counsel. On 
appeal, the decision was reversed, on the dubious 
ground that the grievants were not legal parties to 
the arbitration and had no standing to challenge the 
award. 

From the reported facts of the Lenscraft case one 
gets the strong impression that the grievants were 
openly promoting dual unionism, which is universally 
regarded as treason in the union movement. The 
Jewelry Workers might well have been justified, there- 
fore, in refusing to process the grievance, leaving the 
grievants to pursue such other legal or equitable 
remedies as were available. Instead, the union pre- 
tended to represent the grievants, with the result that 
the arbitration case was not fairly presented on the 
merits. This, clearly, was a violation of the union’s 
duty of fair representation. 

The Hein-Werner and Lenscraft decisions are espe- 
cially regrettable, not only because, in this writer’s 
opinion, they were wrongly decided and have created 
harmful precedents, but also because the same results 
might have been obtained under proper procedures. 
Had the Hein-Werner supervisors been permitted to 
appear in the arbitration hearing and to supplement 
the employer’s case with arguments in their own be- 
half, there would have been no denial of due process 
and the arbitrator’s decision would almost certainly 
have been the same. Similarly, in the Lenscraft case, 
if the union had participated in the arbitration only 
as an observer and if the grievants had been treated 
as the real parties to the dispute with the employer, 
there is a good chance that the discharges would still 
have been sustained. 


C. The Use of Compulsory Union Dues and Initiation 
Fees for Political Purposes 


Unlike the NLRA, the Railway Labor Act contains 
no provision exalting state or territorial law over the 
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federal statute in respect to union security; on the 
contrary, Sec 2, eleventh, expressly permits execution 
of the prescribed form of union security agreement 
“notwithstanding . .. any other statute or law of the 
United States, or Territory thereof, or of any State.” 
The constitutionality of this section was unanimously 
upheld by the United States Supreme Court in Rail- 
way Employes’ Dep’t v. Hanson, which involved a 
conflict between that section and the “right-to-work” 
provision of the Nebraska constitution. 

Although he found no evidence in the record of any 
substantial impairment or infringement of first 
amendment rights, Mr. Justice Douglas added: “. . . 
if the exaction of dues, initiation fees, or assessments 
is used as a cover for forcing ideological conformity 
or other action in contravention of the First Amend- 
ment, this judgment will not prejudice the decision in 
that case.” Thus, the Court specifically reserved for 
future decision the problem which we shall now con- 
sider. 

In 1953 the Georgia Southern & Florida Railway 
entered into union shop agreements of the type per- 
mitted by the amended Railway Labor Act with the 
International Association of Machinists and various 
other unions. Subsequently, a group of employees who 
objected to joining the union brought an action to 
enjoin enforcement of the union shop agreements and 
to have them declared null and void. The petitioners 
alleged, among other things, that the initiation fees, 
periodic dues, and assessments which they would be 
required to pay under the union shop provision would 
be used “in substantial part for purposes not germane 
to collective bargaining but to support ideological and 
political doctrines and candidates” to whom they were 
opposed. The trial court sustained the motion filed on 
behalf of the defendant unions to dismiss the action 
against all defendants. The petitioners then appealed 
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to the Georgia Supreme Court, which reversed the 
decision of the court below. The appellate tribunal’s 
unanimous opinion stated in part: “We do not believe 
one can constitutionally be compelled to contribute 
money to support ideas, politics and candidates which 
he opposes. We believe his right to immunity from 
such exactions is superior to any claim the union can 
make upon him.” 

The case was remanded to the superior court of Bibb 
County, Georgia, where it was tried without a jury on 
a stipulated set of facts. The trial court declared Sec 
2, eleventh, of the Railway Labor Act unconstitu- 
tional, “to the extent that it . . . is applied to permit 
the exaction of funds from plaintiffs and the class 
they represent for the complained-of purposes and 
activities” ; it also declared the union shop agreements 
null and void, permanently enjoined their enforce- 
ment, and ordered the return of paid-in dues, initia- 
tion fees, and assessments to certain individual plain- 
tiffs. The Georgia Supreme Court affirmed, and the 
case was then appealed to the United States Supreme 
Court. 

As of the time this article is written, the Court has 
not decided the Street case. If it follows the sugges- 
tion of the Department of Justice, it will uphold the 
constitutionality of this section and of union shop 
agreements made thereunder, but will not rule on the 
propriety of the union political expenditures com- 
plained of in the suit. 

In his opinion in Hanson, Justice Douglas compared 
the alleged infringement or impairment of the “first 
amendment rights” of employees covered by a union 
shop clause, who did not wish to join the union with 
“the case of a lawyer who by state law is required to 
be a member of an integrated bar.” 

The similarities and differences between compulsory 
membership in a union and compulsory membership 
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in an integrated bar are high-lighted by the decision 
in Lathrop v. Donohue, involving a challenge to the 
constitutionality of the Wisconsin integrated bar. 
What the Georgia court denounces as an unconstitu- 
tional invasion of individual rights is dismissed by the 
Wisconsin court as a “slight inconvenience.” 

The integrated bar case thus provides an apt statu- 
tory analogy to the problem raised in the Street case. 
For an analogy from the common law we can turn to 
the celebrated litigation between the late Cecil B. 
De Mille and the American Federation of Radio 
Artists (AFRA). 

In De Mille, the unanimous California Supreme 
Court found that AFRA was pursuing a legal objec- 
tive in seeking to defeat the “open-shop” amendment. 
From this it followed that, “acting in conformity with 
the will of the majority of its members,” AFRA had 
a right “to devote its funds to any purpose calculated 
to promote the objects of the association.” The same 
reasoning would seem to apply in the Street case. 
The union expenditures complained of by the appel- 
lees are not illegal, and one may reasonably infer 
that the money has been spent with the approval of a 
majority of the contributing employees. 

The crucial test, it would seem, is whether the union 
has the legal right to expend its own funds for the 
purposes in question; if it does, the fact that some or 
all of those funds are made up of individual contribu- 
tions of union members is irrelevant. 

The Government’s brief in the Street case suggested 
the possibility that, on a proper record, “certain of the 
appellants’ (unions’) expenditures will be found to be 
illegal as to the appellees and those they represent.” 
Conceivably, the Solicitor General had in mind the 
possible violation of section 501 of the Labor-Manage- 
ment Reporting and Disclosure Act of 1959. 

A review of the legislative history of the LMRDA 
justifies the prediction that the unions’ political ex- 
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UNION’S DUTY OF FAIR REPRESENTATION 


penditures complained of in the Street case are not 
likely to be held to violate Sec 501. In the first place, 
specific proposals to outlaw exactly those types of 
levies and expenditures, though included in both the 
Barden and the McClellan bills submitted to the 
Eighty-Sixth Congress, were omitted from the statute 
as enacted. 

In the second place, it will be difficult, if not im- 
possible, to prove that the expenditures of union 
funds in Street were not “solely for the benefit” of 
the organization and its members. The welfare of 
organized labor is affected, not only by so-called 
“labor legislation,” but also by executive, legislative, 
and judicial decisions with respect to monetary and 
fiscal policy, defense, education, health, and many 
other issues. Finally, policies are made by men, and 
it is sheer sophistry to argue that although a union 
may legitimately support certain legislative objectives, 
it may not spend its funds to secure the election of 
candidates whom it hopes or has reason to believe will 
work to achieve labor’s goals. 

It is not enough, however, to show simply that the 
unions’ actions giving rise to the suit do not invade 
constitutional rights or violate the statutory or com- 
mon law; the question whether they do violence to our 
conception of the union’s duty of fair representation 
remains. It is not difficult to think of cases in which 
a union’s political expenditures may be intended to 
serve the personal interests of a few people, rather 
than to promote the welfare of union members or 
of labor generally; yet the number of such instances 
is probably not very great. 

The furor over the Street case should not be per- 
mitted to obscure the fact that the right of individual 
dissent has not been impaired. There is no evidence 
that the “exaction of dues, initiation fees, or assess- 
ments is (being) used as a cover for forcing ideo- 
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logical conformity.” The appellees in that case are 
free to spend their time and money in open support 
of causes and candidates opposed by their unions. So 
long as that recourse remains open to them, we need 
not be seriously concerned about the possible loss of 
individual freedom. 

To return to our original thesis, the union’s duty 
of fair representation arises out of the collective bar- 
gaining relationship; and provided that it faithfully 
carries out its obligations in that sphere, it should be 
permitted to pursue in good faith, and in accordance 
with its own rules and the existing law, its institutional 
objectives in the broader areas of local and national 
politics, regardless of whether those objectives are op- 
posed by some of its members. 


III. CONCLUSION 


The first two problems we have considered involve a 
direct and often irreconcilable conflict between the 
union’s institutional objectives and the rights and in- 
terests of its individual members. The key to their 
solution is not to be found in absolute principles, nor 
do they fit easily into the framework of generalization. 
Decisions are more likely to turn upon the facts of a 
given case than upon the application of an established 
rule of law. 

The third problem—expenditure of compulsory 
union dues and initiation fees for political purposes— 
is perhaps of greater concern to the general public 
than the other two; yet in its present context it seems, 
at least to this writer, to raise the least difficult ques- 
tions. Its apparent complexity results from the tend- 
ency to look at it, so to speak, through a faulty lens, 
which magnifies the aspect of a compulsory tax for an 
undesired purpose, but obscures the aspect of freedom 
to dissent and to work for the opposing cause. Yet the 
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problem seldom involves an infringement of estab- 
4 lished individual rights, either those guaranteed by the 
Constitution or by statutory law or those created by a 
i private collective agreement. Stripped of all its dis- 

guises, the Street case thus emerges as simply another 
| attack on the validity of the union shop; and the issues 
it raises are neither novel nor particularly significant. 
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Automation and Human Relations: 
Some Problems and Predictions* 


I. THE ADVENT OF AUTOMATION 


The most engulfing, provocative techno-human prob- 
lem of this era centers about the far-reaching effects 
and implications of the automatic factory. The contro- 
versy centers about technological unemployment and 
its implications. 

Automation is a new word for an ageless process. 
In essence, the first industrial revolution replaced 
manual labor with machines and now automation in- 
tends to replace manual controls by machine controls. 

Actually there are 3 basic forms of automation: (1) 
integration, (2) feed-back control, and (3) computer 
technology. What this means is that biomechanics (the 
relationship of man to machine) becomes very impor- 
tant from the standpoint of adjusting, engineering, and 
designing automatic equipment to fit man’s require- 
ments, rather than making man functionally adapt 
himself to the mechanics of the machine. 

Unless a planned and regulated economy is oper- 
ative, automation will not prove profitable or feasible 
for a large number of industrial and business enter- 
prises; ergo, automation will not be a prime factor in 
every segment of the manufacturing industry. 





* Condensed from an article by B. J. Speroff, published in 25 
Personnel Administration 4-11, 54 (March-April 1962) and printed 
with permission from Personnel Administration. Business address: 
The Society for Personnel Administration, 1221 Connecticut Ave., 
N. W., Washington 6, D. C. Single copy price $1.25. 
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AUTOMATION AND HUMAN RELATIONS 


II. AUTOMATION PROBLEMS FACING MANAGEMENT 


Automation will find its greatest use in replacing 
manpower on cumbersome and arduous jobs, e. g., cal- 
culators, routine data-processing, materials handling, 
automatic assembly operations, and the like. In short, 
it means machines will guide other machines in getting 
out the work. 

Automation cannot be a profitable venture unless 
both volume and standardization can be assured. Auto- 
matic factories prove their worth only if some sem- 
blance of a stabilized economic and labor system is 
operative dependent upon a planned production. 

Of late, management, and some unions, have come 
to a realization of the interdependent nature of indus- 
trial growth, productivity, and stability to the econom- 
ic status of the nation as the governing factor in auto- 
mation. The move toward longer-term contracts 
between companies and unions (3 to 5 years in lieu of 
yearly arrangements), with improvements in supple- 
mental unemployment benefits, hospitalization insur- 
ance, paid holidays, sick leaves, pensions, and the like, 
is all geared toward stabilizing and continuing the 
present industro-economic picture. 

An automatic factory is geared toward a high volume 
of output and that means there is a need for equal 
distribution of real income in various parts of the 
economy, as well as geographically; there is a need for 
an adaptive, flexible, planned economy, and a need for 
increasing and broadening consumer purchasing power. 

The principal determinants of whether automation 
is feasible or pragmatic are two: (1) Is it a volume 
product? (2) Is it a standardized, permanent product? 
If the answer to either of these questions is negative, 
automation would prove to be an unpropitious invest- 
ment. 
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Ill. PROBLEMS CREATED BY AUTOMATION 


Other psychological, sociological, philosophical, and 
even legal issues interpose themselves: 


A. Will There Be a Long-term Labor Dislocation? 

That there will be unemployment is almost a fore- 
gone conclusion, albeit its duration and effects are de- 
pendent upon other factors. Present projections tend 
to reveal that the makeup of our economic and produc- 
ing status is such that only certain commodities, 
products, parts, ete., can benefit from automation. 
Unless the basic psychological nature of the buying 
public alters perceptibly, less than one-half of our pres- 
ent production facilities will benefit from automation. 
This being the case, unemployment due to technological 
causes will create a pocket of unused labor in certain 
industries, particularly for unskilled and semiskilled 
labor, albeit contrariwise the demand for technical 
and skilled help will mount. 

With progressive automation in certain industries 
and businesses and at the present population growth 
rate, together with the increasing life expectancy span, 
the next quarter century should witness reservoirs of 
unemployed people. If automation is effectuated at an 
accelerated pace, in terms of both population potential 
and longevity, or at a slower rate, the employment 
situation will accordingly become more alarming or 
less so. What is called for under any circumstance is 
a re-evaluation and re-orientation of our present con- 
cept of employment. The minimum compulsory school 
age needs to be hiked to 18 or 19 instead of the usual 
16 years of age; the school year should be lengthened 
to 12 months; and public education should be made 
available to everyone up through four years of college. 
Whether labor dislocation is long- or short-termed de- 
pends upon the rate of automation, the amount of gov- 
ernment intervention, the scope of public psychological 
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re-orientation, and answers to the problems which are 
to be considered hereafter. 


B. Where Does the Responsibility for Preparing and 
Retraining Workers Lie? 


To provide for an orderly change into the automatic 
age corporate management, with assistance from gov- 
ernment agencies, must assume the major responsibil- 
ity for retraining its personnel. One of the major 
aspects of this problem has to do with management 
and labor establishing the proper climate, rapport, and 
understanding of the automatic factory. The question 
of timing is a significant one. Along with timing, 
planned cutbacks and reallocations of labor must be 
instituted (with due regard for seniority plus ability). 
Displacement aid or assistance-to-employees provisions 
should be promulgated. It would also prove to be of 
real value if a voluntary testing, guidance, and coun- 
seling facility were made available for all employees 
who want to know more about their own aptitudes, 
skills, abilities, interests, personality, etc., with a view 
toward selecting, or being placed in, an appropriate 
job. Yet another service management could perform, 
in preparing and retraining employees, would be to 
present a planned educational-orientational program of 
participative meetings to explain, examine, and discuss 
problems centering about the automation issue. 

A good part of the re-education of people must be 
geared toward developing a new concept of work and 
leisure rather than work alone as being the central 
determinant of everyday living. 

The retirement age problem, taken together with the 
steadily growing number of older people and the pres- 
ent birth rate, should prove to be another thorny issue. 
If the retirement age is lowered, potentially a larger 
number of job opportunities become available, whereas 
if the retirement age is raised, job opportunities may 
be curtailed. 
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Automation is certain to increase leisure-time ac- 
tivities, since the workweek will be reduced. Already 
a 4-day workweek is in the making, and it is not incon- 
ceivable that within the next quarter century the work- 
week will be reduced to approximately 24 hours. With 
an earlier retirement age, a reduced workweek, and 
increased leisure time, companies should initiate pre- 
retirement programs to condition, train, and prepare— 
attitudinally, mentally, and emotionally—employees 
for full retirement. What is called for is a planned, 
gradual program of preretirement experiences where- 
by successively longer absences, furloughs, and vaca- 
tions from work are called for as the first step in 
bridging the gap between full-time employment and 
full-time retirement, thereby forming the proper work- 
leisure attitudes. Thus, for example, at age 55 em- 
ployees should be granted two consecutive months off, 
at 56, three months, at 57, four months, at 58, five 
months, at 59, six months, and finally full retirement 
at age 60. 


C. Will Government Controls Be Necessary? 


Governmental concern with both the economic and 
social welfare aspects makes it a powerful, responsible 
agent capable of mediating the rate, direction, and 
nature of automatic development. It will lend money 
to companies, will have to concern itself with social 
security and other welfare legislation, as well as aug- 
menting social service activities, directing, controlling, 
and allocating raw materials and natural resources, 
and perhaps even adopting a limited planned economy. 

Problems in human relations promise to be the more 
pressing, salient, and disturbing ones on a long-range 
basis. The various governmental units will be called 
upon to give psychological help to the unemployables, 
the dislocated, and to new job seekers. A broad, inte- 
grated plan of screening, testing, and finding jobs for 
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people with various talents and experiences will need 
to be inaugurated. Counseling and occupational guid- 
ance centers, particularly for new employees, will be- 
come a necessity. The need for the establishment of 
public adult education centers as well as community 
recreation facilities will rise in proportion to the avail- 
able leisure time. Relocation and reorientation pro- 
grams, either of a temporary or permanent nature, will 
become a matter of necessity. Finally, the govern- 
ments may have to organize and support work projects, 
provide business grant-in-aids, and otherwise buttress 
the economic health of particular sections of the coun- 
try, segments of industries, or of the country as a 
whole. 

One of the key functions of the federal government 
will be to regulate the means of production, distribu- 
tion, and consumption more closely than ever before. 
Monetary and fiscal controls will be tightened; and 
social welfare programing will become one of the most 
important functions of government. If a planned or 
relative type of economy does not manifest itself, to- 
gether with the sundry other appurtenances attendant 
to the welfare state, governmental interference may be 
kept to a minimum (provided mass unemployment does 
not occur). 


D. What Will the Unions Do? 

Albeit the unions agree that society will adjust it- 
self in the long run, they strongly feel the need for a 
planned adjustment—a controlled transition period. 
Therefore, increasing union pressures will be applied 
to prepare both management and employees for the 
following demands: (1) a shorter workweek, (2) longer 
vacations, (3) more paid holidays, (4) preparations for 
leisure time activities, (5) preretirement programs and 
planning, (6) higher wages, (7) expanded, more in- 
clusive, fringe benefits, (8) displacement and disloca- 
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tion allowances, (9) guaranteed annual wages, (10) 
layoff insurance, (11) retraining programs, (12) em- 
ployee testing and counseling services, (13) lowered 
retirement age, (14) upgrading jobs, and (15) joint 
management-labor committees on all phases of corpo- 
rate operations. 

Unions will have to shift their unionization tactics 
and approach so as to include higher level personnel, 
e. g., technicians, engineers, supervisors, teachers, 
nurses, and all office help, if they are to sustain them- 
selves and make up for the numerical losses they will 
suffer through the loss of membership of production 
workers who are permanently unemployed as a result 
of automation. 


E. Will Interpersonal Problems Increase? 


Some industrial supervision sees automation as a 
means of avoiding future personnel problems—since 
machines can’t talk back. This appears to be an inac- 
curate assessment since a mere reduction in personnel 
does not necessarily insure a commensurate reduction 
in personnel problems. Even if quantitatively the 
problems are reduced, the quality of the problems may 
increase. 

The personal and interpersonal problems, either 
directly stemming from the effects of automation or 
indirectly bearing upon the issue, will not appreciably 
diminish or increase; rather, new problems, tensions, 
anxieties, and the like, will take on added meaning and 
significance. If anything, these problems will be more 
people-centered and less biomechanically-centered. 
People will have abundant opportunity to share in new 
kinds of interpersonal experiences, to take greater in- 
terest and devote more attention to social and civic 
responsibilities, and promote and extend fruitful lei- 
sure time activities—aimed at personal self-develop- 
ment. 
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The next decade will prove to be a trying one for 
industrial supervision; for not only will they be 
plagued with the encumbering problems they already 
face, in addition they will have to undergo a period of 
re-education and re-training themselves. Since em- 
ployee overseeing or supervision responsibilities will 
not be eliminated in the automatic factory, greater 
emphasis will be placed on human relations training, 
coaching and counseling employees, developing per- 
sonal skills in conference processes, creating and main- 
taining employee morale, etc. If properly introduced 
and operated, however, automation will institute a new 
period of economic and employment prosperity. 








Union Investment in Business: 
A Source of Union Conflicts 
of Interest* 


INTRODUCTION 


According to recent estimates, American labor 
unions now control more than four billion dollars of 
investment capital. This mounting pool of capital has 
two sources—membership dues, and employer and em- 
ployee contributions to union-controlled health, wel- 
fare, and pension funds. The growth of reserves for 
strikes, organizational purposes, and fringe benefits 
has thrust upon the labor movement a large and un- 
anticipated mass of capital available for immediate 
investment. 

Union officials are compelled to become financiers 
as well as organizers, administrators, and negotiators. 
In the past, the union movement placed heavy empha- 
sis on conservative, noncontroversial investments, such 
as government bonds. Although these investments 
presented little, if any, potential for a conflict of inter- 
ests, they deprived the unions of the higher returns 
which would have resulted from a more sophisticated 
and diversified investment policy. 

As stewards of their unions’ funds, the officers must 
avoid speculative investments and investments which 
may create a conflict between the financial interests 
of the union and the collective bargaining interests of 
the employees represented by the union. Unfortu- 





* Condensed from a note published in 46 Minnesota Law Review 
573-598 (January 1962) and printed with permission from Minne- 
sota Law Review. Business address: Fraser Hall, University of 
Minnesota, Minneapolis 14, Minnesota. Single copy price $2.00. 
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nately, these employees’ needs are such that unsound 
investments and investments which raise potential con- 
flicts of interests are sometimes required. This occurs 
when the union provides financial assistance to a fail- 
ing employer in order to preserve union members’ jobs. 

The purpose of this Note is to demonstrate the con- 
flicts of interest problems which may result from union 
investments in fields of commerce or industry in which 
the union performs a collective bargaining function. 
The focus of this Note will be upon the activities of 
the investing union as an organization rather than 
upon the activities of individual officials who may 
misuse their office for personal gain. 


I. UNION INVESTMENTS IN THE EMPLOYER’S 
OR HIS COMPETITOR’S BUSINESS 


Regardless of what motivates the initial investment, 
a union becomes involved in a potential conflict of in- 
terest when its funds are invested either in a business 
with which the union has or seeks a collective bargain- 
ing agreement or in an enterprise which deals or com- 
petes with a business with which the union has or seeks 
a collective bargaining agreement. Such an involve- 
ment by the union may occur in several ways: by union 
control of a commercial enterprise; by union owner- 
ship of a financial, but noncontrolling, interest in a 
commercial enterprise through loans from union treas- 
uries and union managed funds; or by union ownership 
of a noncontrolling interest in a commercial enterprise 
through purchases of stocks, bonds, or other securities. 


A. Union Ownership of a Controlling Interest 


1. Union Ownership of the Employer-Company 


In its most unsophisticated and least common form, 
union involvement in management arises when the 
union acquires ownership of a firm whose employees 
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are also represented by the purchasing union. This 
situation is typified by the experience of the United 
Hat, Cap & Millinery Workers Union, AFL-CIO, in 
Amesbury, Massachusetts. 

When the Merrimac Hat Company was compelled to 
close, the International Hatter’s Union joined with 
local business interests and reorganized the company. 
The international union became the largest stockholder 
in the reorganized company, and today the interna- 
tional union’s officers are members of the Merrimac 
Hat Company’s board of directors. The local Hatter’s 
Union has a collective bargaining agreement with the 
company. 

Another situation in which the same potential con- 
flict exists came to light in the McClellan committee 
hearings. The hearings revealed that the West Coast 
Conference of Teamsters had assumed control of a fail- 
ing Canadian trucking company to which the union 
previously had made loans secured by the company’s 
stock. 

Management and employee needs may coincide dur- 
ing the “honeymoon” period immediately following the 
union’s assumption of the managerial function, but it 
is unrealistic to assume that the needs of both manage- 
ment and employee can be continually served without 
some compromise of the union’s duty to seek the best 
possible working conditions for the employee. 


2. Union Ownership of Employer’s Competitor, Cus- 
tomer, or Supplier 

Unions have established or promoted firms whose 
employees the union neither represented nor sought 
to represent but which dealt or competed with busi- 
nesses with which the union bargained. For example, 
a local affiliated with the Optical Workers Union, 
AFL-CIO, established a new corporation to engage in 
the wholesale optical business in competition with 
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firms with which the local had collective bargaining 
agreements. The local made unsecured loans from its 
funds to the new corporation and sold the company’s 
stock to members of the local. The local’s purpose in 
establishing the corporation was primarily to create 
jobs for its unemployed and secondarily to provide 
financial return to union members who purchased the 
stock. In Bausche & Lomb Optical Co., the National 
Labor Relations Board determined that the local’s 
status as a competitor put it in a position where it 
might, although there was no evidence that it did, seek 
wages, hours, or other working conditions from other 
employers which would promote the competitive ad- 
vantage of the new firm rather than the interests of 
the employees. Because of this possibility the Board 
dismissed the local union’s complaint that the employer, 
a competitor of the new company, refused to bargain 
in good faith. 

The formation of the American Coal Shipping Com- 
pany—a joint enterprise of the United Mine Workers 
(UMW) and the coal mine operators—has also cre- 
ated a potential conflict of interest. In this situation 
the union leaders wear two hats when dealing with 
coal mine operators. On one day they are dealing with 
management as partners in a business venture, and on 
the next day they are adversaries bargaining with 
management for employee benefits. 

Another example of this potential problem exists in 
the sheep industry. The Sheepshearers’ Union formed 
a corporation to manufacture sheepshearing equip- 
ment. Corporate stock was sold to union members and 
the union’s executives managed the business. The 
firms and individuals using this equipment are almost 
unanimous in their choice of manufacturer, and the 
firm has become the largest of its type in the country. 
A similar potential conflict of interests was presented 
by the Seafarers International Union’s, AFL-CIO, 
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organization of a corporation to sell “slop chest” sup- 
plies to shipping companies with which the union had 
collective bargaining agreements. Before the corpo- 
ration-union sales activities were halted by an antitrust 
action, the firm had acquired a sizeable business. 

The obvious conflict-of-interests question in these 
two union enterprises is what economic advantages did 
the union-owned corporations enjoy by virtue of the 
unions’ bargaining position with the corporations’ cus- 
tomers, and were these advantages acquired at the 
expense of the workers the unions represented. 


B. Union Ownership of a Noncontrolling Interest 

Where a union purchases the stocks or securities of 
a corporation with which the union bargains without, 
at the same time, assuming an active managerial role 
in the firm, it is still possible for a conflict of interest 
to arise because of the union’s dual allegiance. As a 
security holder, the union has an interest in the firm 
and is concerned with the return which will be derived 
from the investment. Therefore, any given course of 
action may have repercussions on both the employee 
represented by the union and the union’s investment. 

Several major unions have felt compelled to aid the 
industries with which they bargain in order to pro- 
tect their members’ jobs. In 1946, the International 
Typographical Union (ITU) formed the Unitypo Cor- 
poration. 

The Amalgamated Clothing Workers, AFL-CIO, and 
the International Ladies Garment Workers Union, 
AFL-CIO, have established banks which specialize in 
loans to companies in the particular area of the cloth- 
ing industry in which each claims jurisdiction. 
Through these loans the unions have managed to sta- 
bilize certain areas of the clothing industry and to 
provide fairly constant employment for union members. 

The UMW has pledged approximately $15,000,000 
of Treasury bonds as security for loans which the 
UMW-owned National Bank of Washington made to 
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stock in several coal companies. 

The potential conflict which this form of investment 
creates is demonstrated by the Teamsters’ recent ex- 
perience in purchasing municipal bonds. In order to 
attract a rubber company to Deming, New Mexico, the 
city issued municipal bonds for the acquisition of funds 
to build a new plant. Subsequent to the Teamsters’ 
purchase of these bonds, the Teamsters intervened in 
the Rubber Workers Union’s organizing campaign at 
the new plant. The Teamsters reportedly took forceful 
steps to become the employees’ bargaining agent for 
the purpose of insuring that the employees would not 
be represented by a union which would insist upon 
wages and fringe benefits which would jeopardize the 
Teamsters’ investment. 

A similar potential conflict of interest is not pre- 
sented by the token investments of the United Auto 
Workers, AFL-CIO (UAW), in various corporations. 
The UAW owns one share of common stock in each 
comany with which it has a collective bargaining agree- 
ment. Its reason for acquiring these stocks was to ob- 
tain financial data from the companies with which it 
bargained. However, the UAW is considering more 
extensive investments in common stocks because of 
their higher yield as compared to other union invest- 
ments. This possibility prompts the following inquiry: 
how much stock or other securities of an employer- 
corporation can a union prudently acquire without 
making itself prone to compromising the employees’ 
legitimate needs for the sake of the union’s invest- 
ment? 


II. UNION INVESTMENTS AND INTER-UNION 
RELATIONSHIPS 


The fact that any of these investments are made by 
the international union rather than by the local union 
is significant in determining whether a particular in- 
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vestment will create a conflict of interests. However, 
because of the relationship which normally exists be- 
tween the international and the local, a conflict may 
arise even if the international does the investing and 
the local does the bargaining. 

In practice, the working relationship between the 
international and the local will often discourage any 
independent action by the local which would not be in 
the parent international union’s best interests. By 
their constitutions, all international unions retain the 
power to impose restrictions upon local union decision- 
making. The threat of trusteeship and the consequent 
loss of operating control is often an effective block to 
any local action which might displease the international 
union. 

The international also has effective sanctions that 
are not as severe as trusteeship. It may change the 
jurisdictional boundaries of the local, thereby altering 
the local’s membership, or it may bring disciplinary 
action against the officers of the local union. 

Courts have taken judicial notice of this almost com- 
plete domination of many locals by their internationals, 
and they have considered the local and the interna- 
tional as one quasi-corporation for service of process 
on the international. 

The local serves two masters—its members and its 
parent body. If the local bargains with a firm domi- 
nated by its parent body, the local must, of necessity, 
have conflicting loyalties where the interests of its 
members are contrary to the interests of the “employ- 
er”—the international union. 

The AFL-CIO’s power over the international unions 
should provide the leverage by which the international 
can be persuaded to exercise leadership in eliminating 
conflict problems on both the local and international 
level. Unfortunately, the AFL-CIO’s position on per- 
missible union investments is not clearly defined. Its 
investment goals are unsettled and, although a policy 
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has been announced, the policy has never been clearly 
articulated. 


III. AFL-CIO INVESTMENT POLICY 


The classic position of the American labor movement 
has been to maintain a clear-cut delineation between 
labor and management. The small sums which were 
available for investment were either placed on deposit 
in a savings institution or used to purchase govern- 
ment securities. 

With union growth, the picture has changed. Pres- 
ent-day labor leaders manage large organizations 
which have an infinite variety of administrative and 
financial problems which are comparable to those of 
a large business concern. They are often sophisticated 
businessmen with a sophisticated investment outlook 
and their coups in the investment market have been 
widely reported. 

Tradition dies slowly, and the traditional view of the 
union’s proper investment role has been partly pre- 
served in the Codes of Ethical Practices adopted by 
the AFL-CIO in 1957. The cardinal principle govern- 
ing union investments is simply stated: 


Increasing the value of the union’s funds should 
never become an objective of such magnitude that 
it in any way interferes with or obscures the basic 
function of the union, which is to devote its full 
resources to representing its members, honestly 
and faithfully. 


This theoretical AFL-CIO position was imple- 
mented, in part, by the AFL-CIO Executive Council 
in August, 1960, when the council established a special 
department to advise national and local unions on the 
investment of union funds in home mortgages. 

However, a few months later, the executive council 
announced a more ambitious plan which appears to 
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signal a retreat from the Codes. The council estab- 
lished a full-time department of investment, directed 
by a professional investment counselor, to provide 
assistance to AFL-CIO affiliates in all fields of invest- 
ment. The stated purpose for the department’s estab- 
lishment was to achieve an increased return on union 
investment capital. There is, however, no indication 
that the AFL-CIO intends to use investments as a 
coercive weapon in its struggle with management, or 
that it will materially alter its basic investment phi- 
losophy as stated in the Codes. 

The previously discussed examples of union invest- 
ment indicate that some member unions are completely 
ignoring the directions of the Codes. Apparently, there 
has been no attempt by the AFL-CIO to enforce this 
provision of the Codes. 


IV. EXISTING FEDERAL CONTROLS—HOW 
EFFECTIVE ARE THEY 


A. Prohibition on Employer Interference 


1. Unfair Labor Practices 


There is no indication that the conflict of interest 
problems created by union investments were even con- 
sidered by the drafters of the National Labor Rela- 
tions Act (NLRA). However, the drafters did find 
the notion of mixed management and labor responsi- 
bility repugnant. Consequently, it is an unfair labor 
practice for the employer to interfere with or dominate 
the formation or administration of his employees’ col- 
lective bargaining association. The Board, in adminis- 
tering the Act, has recognized that the purpose of the 
Act was to draw a clear line between management and 
employees and to eliminate the possibility of conflict- 
ing allegiances. However, the Board has never had to 
decide a case in which the issue of conflict of interest 
due to union investments was squarely presented. 
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The legislative history makes it clear that the objec- 
tive of section 8(a)(2) was to prevent the formation 
of company-dominated unions. When a union acts in 
a commercial capacity as an employer rather than in 
its capacity as a collective bargaining representative, 
it is treated as an employer. Hence, there seems to be 
no reason why the Board and the courts could not view 
union domination of the management of a business 
with which the union bargained as employer domina- 
tion of the union. In practice, employees would be 
reluctant to file a complaint because in most cases the 
union initially assumes managerial functions to pre- 
serve jobs in a failing business. Without union sup- 
port such a company would probably fail. The worker, 
therefore, is not likely to insist upon his right—re- 
gardless of how he is treated. 


2. Employee Representation Proceedings 

Even though the precise question has not been ruled 
on, the Board appears to have broad discretion to 
grant or withhold initial certification of a union with 
managerial interests. For many years the Board exer- 
cised this discretion, and it refused to place any union 
that it considered incapable of acting as a bona fide 
bargaining representative on a representation election 
ballot. However, the Board chose to narrow the scope 
of the inquiry it will conduct at the time of a repre- 
sentation hearing. In each case the Board refused to 
consider evidence of employer domination of the union 
on the ground that such domination would, if true, 
constitute an unfair labor practice, and in the absence 
of a charge of an unfair labor practice the Board 
would refuse to litigate the subject at the time of the 
representation hearing. 

The Board has further limited itself by ruling that 
it will not process any petition for a representation 
election if there is an outstanding charge of unfair 
labor practice against the petitioning union. This re- 
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quirement is not applied without exception—some 
charges may be waived by the moving party in order to 
reach a speedy election. An intervenor who seeks to 
obtain bargaining rights for the employees as against 
another union—which the intervenor claims is really 
“management”—cannot raise the question, under the 
Board’s present policies, in such a fashion that it will 
be considered by the Board prior to the election. The 
intervenor has two choices: it may file an unfair labor 
practice charge, litigate the issue, and wait for a sub- 
sequent election which may not be timely; or it may 
attempt to raise the issue at the representation hear- 
ing in which case the Board will probably refuse to 
hear the matter in the absence of an unfair labor prac- 
tice charge. 

Since it would be contrary to national labor policy 
to permit a union with a self-serving interest in the 
management of a business to serve as the bargaining 
representative of the employees of that business, the 
Board should use its full scope of inquiry to make an 
initial determination whether a union is a proper repre- 
sentative under the definitions of the NLRA. 


B. Unions as the Employer’s Agent 


If a union merely purchases stocks and securities of 
an employer-company without assuming an active 
managerial role, it still may have a dual allegiance 
which creates conflicts of interest. As a security 
holder, the union has an equitable share in the firm 
and a direct interest in the return which it receives 
on the investment, even though it has no direct voice 
in making the original management decisions. Thus, 
in this situation the union must always face the ques- 
tion of the effect which union action will have on the 
business—for example, to what extent would a strike 
adversely affect the business? 

It would be difficult to classify an employer-oriented 
union as an “employer.” The Board would have to 
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apply common-law rules of agency to ascertain whether 
the union was in fact acting for the employer. 

The difficulty is that the Board may be unable to 
find the requisite principal-agent relationship under 
the statutory test. It is unlikely that a union which had 
made loans to, or bought the securities of a firm, 
would be held to be an agent of the employer simply 
because the union acted in a manner to benefit the 
employer. 


C. Effect of Recent Labor Legislation 


In 1959 the Labor Management Reporting and Dis- 
closure Act (LMRDA) placed a ceiling on the amount 
which a union could loan to any union officer or em- 
ployee, but it made no attempt to restrict the nature 
or amount of loans or other investments which a union 
could make to other individuals or businesses. How- 
ever, the nature and extent of a union’s investments 
must be reported annually to the Secretary of Labor, 
and such reports are public records. 

How effective is the “spotlight” of public knowl- 
edge? Can we reasonably expect that the mere dis- 
closure of investments will curb improper union in- 
vestments? Probably not—in fact Congress itself 
seems to be skeptical of the efficacy of public disclo- 
sure. Where Congress earnestly intended to eliminate 
improper investments by union officials, it not only 
required disclosure, but also enumerated specific types 
of improper investments. The manner in which invest- 
ments must be reported is so vague that little informa- 
tion can be obtained by those who do inspect these 
reports. Thus, the LMRDA reporting procedure’s 
value in this area appears to be only that it demon- 
strates the Act’s inability to handle the problem. 


D. Restrictions on Bad Faith Bargaining and Re- 
straints of Trade 


Existing legislation has been more successfully ap- 
plied in protecting employers from the repercussions 
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of union investments than it has been in protecting the 
union’s members. In Bausche & Lomb Optical Co., the 
local union controlled a company which competed with 
firms with which the union bargained. The Board held 
that the union, in this situation, was guilty of bad faith 
bargaining because it had placed itself in a position 
which provided an opportunity for a conflict of inter- 
est to arise. The Board, therefore, permitted the em- 
ployer to refuse to bargain with the union which con- 
trolled a competing firm. 

The Board, however, has not had an opportunity to 
extend the Bausche & Lomb doctrine beyond the facts 
of that case—a local union controlling a competing 
firm. However, if the Board ever considers the prob- 
lem of international ownership, there seems to be no 
sound reason why the doctrine would not be extended. 
The link between local and international is usually 
substantial, and the involvement of a union in the em- 
ployer-company through a less-than-controlling invest- 
ment seems to be potentially as full of conflict as is 
direct ownership. 

Existing law also protects the employer when a 
union attempts to coerce the employer, as part of a 
collective bargaining agreement, into dealing with a 
union-owned company for its supplies or other needs. 
Again, the employer may, in this case, make a charge 
before the Board that the union has not bargained in 
good faith, and, in addition, the union is vulnerable 
to the sanctions imposed by the antitrust laws. Once 
the union enters into a business, that business is 
treated as any other business. A conspiracy between 
the union and that business is viewed as any other 
union-business conspiracy. Thus, attempts by a union 
to coerce employers to purchase goods or services from 
a union-owned company have been found to constitute 
a violation of the Sherman Antitrust Act. 

Again, however, there seems to be little possibility 
that such action will reach the union which has a finan- 
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cial interest in the welfare of a particular company, 
but which has not engaged in actual collusion with that 
company. The antitrust laws, therefore, seem to pro- 
vide protection only to competing employers; they 
provide no remedy to the employees who are repre- 
sented by a union which bargains in bad faith because 
of conflicting interests. 


CONCLUSION 


At this time it would be difficult to demonstrate that 
a significant number of employees have had their 
rights compromised by their unions’ investments. How- 
ever, it seems imprudent to conclude that the status 
quo can be maintained in the face of expanding union 
investment opportunities without the union movement 
and Congress giving careful attention to union invest- 
ment practices. Existing legislation is neither designed 
nor suited to cope with the problem of union invest- 
ment in an employer’s business, and, although most 
unions have demonstrated a responsible attitude in this 
area, the AFL-CIO has not established a clear and 
practical standard for the unions to follow. It would 
seem incumbent upon the AFL-CIO to take the lead in 
the examination and resolution of the problems of 
union investment. In addition, concurrent action by 
Congress is necessary because of the AFL-CIO’s 
limited control of its own affiliates and its lack of any 
control over nonaffiliated unions such as the Inter- 
national Brotherhood of Teamsters and the United 
Mine Workers. 











The Purposes and Provisions of the 
“Labor Dispute” Disqualification 
from Unemployment 

Compensation * 


Viewed from a historical perspective, the unemploy- 
ment compensation statutes of the fifty states and the 
District of Columbia were enacted in a time of national 
prounion sentiment. Congressional approval of the 
Social Security Act of 1935 gave impetus to state adop- 
tion of unemployment compensation programs. In 
their haste to take advantage of credit and federal 
grant provisions of the act, most state legislatures 
adopted all or part of draft bills, including the follow- 
ing statement of policy formulated by the Federal So- 
cial Security Board: 


The public good, and the general welfare of the 
citizens of this state require the enactment of this 
measure ... for the compulsory setting aside of 
unemployment reserves to be used for the benefits 
of persons unemployed through no fault of their 
own. (Emphasis added. ) 


Little evidence is available concerning the legislative 
purposes behind the enactment of the state statutes. 
Generally, these statutes contain language merely indi- 
eating a broad purpose to protect the workers from 
involuntary unemployment. Consistent with this pur- 
pose, provisions were included disqualifying a worker 

* Condensed from an article, published in 56 Northwestern Uni- 
versity Law Review 662-679 (November-December, 1961) and 
printed with permission from Northwestern University Law Re- 
view. Business address: Northwestern University, School of Law, 
Chieago 11, Illinois. Subscription per year $7.50. 
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from benefits if his unemployment resulted from con- 
nection with a “labor dispute.” 

The chief arguments advanced as justifying the dis- 
qualification were that unemployment insurance was 
only intended to insure against involuntary loss of 
work, and that the state should take a neutral position 
in industrial relations by not financing a “labor dis- 
pute” through the payment of unemployment compen- 
sation benefits. 

Since that time, the federal promotion of unionism 
has become more restrained. Also, since the enactment 
of the state unemployment compensation provisions, 
the numerical strength and corresponding bargaining 
power of labor unions has greatly increased. Whether 
the effects of the state “labor dispute” disqualification 
provisions and of the present federal labor enactments 
are still inconsistent, and whether the large body of 
judicial precedent regarding the “labor dispute” dis- 
qualification effectuates the original purposes of un- 
employment compensation, are the subjects of this 
comment. 


Requirements for Disqualification 

To impose disqualification, it must be established 
that the worker’s total or partial unemployment is due 
to a “stoppage of work,” which exists because of a 
“labor dispute” at the factory, establishment, or other 
premises at which he is or was last employed. 

The requirement of a “stoppage of work” appear- 
ing in the Illinois statute [based on the widely adopted 
draft bill] refers, not to the cessation of a workman’s 
labor, but rather to a definite check in the production 
operations of the employer. Impliedly, under the Cali- 
fornia statute: “ineligible . . . if left work because of 
a trade dispute,” or the New York provision: “benefits 
suspended .. . after he lost . . . employment because 
of an... industrial controversy,” the courts are re- 
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quired to look at the cessation of the worker’s labor 
rather than at the check of the employer’s production. 
A similar interpretation could be applied to the proto- 
type statute, but the courts have declined to do so. 

The “stoppage of work” does not have to be the sole 
cause of the unemployment, nor does the “labor dis- 
pute” have to be the sole cause of the “stoppage of 
work.” If either event would not have happened but for 
the existence of the other, sufficient causation is pres- 
ent to lead to disqualification. The California and New 
York statutes, on the other hand, contain the single 
causation requirement that the unemployment result 
from a “labor dispute.” 

Alabama’s statute is the only one to fully define the 
phrase “labor dispute” and this is done by adopting 
the definition set forth in the Wagner Act. Otherwise, 
the formulation of a definition has been left to the 
courts. The most common judicial definition is: “Any 
controversy concerning wages, hours, working condi- 
tions, or terms of employment is a ‘labor dispute.’ ” 

A “labor dispute” has been established in cases of 
sympathy strikes, wildcat walkouts, slowdowns, and 
secondary boycotts. Another important question here 
is whether lockout should be included in the term 
“labor dispute.” Little help is given by the statutory 
language. Judicially, his question has been answered 
affirmatively on the theory that, if the lockout re- 
sulted from a controversy over wages, hours, working 
conditions, or terms of employment, it is a “labor dis- 
pute,” the courts refusing to determine the cause or 
fault of the dispute on the ground that to do so would 
be violative of the principle of government neutrality. 

The labor dispute under the typical statute must 
exist at the factory, “establishment,” or other premises 
at which the claimant is or was last employed. Al- 
though no specific statutory definitions are given to 
interpret “establishment,” most courts have defined 
the word in terms of geographical situs or a distinct 
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physical place of business. There would appear to be 
enough flexibility in this test to allow the court to 
consider factors of integration, while basing its deci- 
sion on the geographic test. 

A few courts, however, have followed the view that 
plants which are functionally integrated, in terms of 
management, but geographically separated, constitute 
one “establishment” within the meaning of the stat- 
ute. Functional integration from a management point 
of view has been said to consist of the following fac- 
tors: such complete integration among the plants that 
either would be closed by a shutdown of the other; the 
handling of administrative details, billings, and the 
like for both plants at one of them; management con- 
trol of the one being exercised from the other; and the 
treatment of both as a single unit for purposes of tax- 
ation. 

A compromise view is illustrated by Park v. Em- 
ployment Security Comm’n, where the Michigan court 
decided that a Ford forging plant in Canton, Ohio, 
did not constitute the same “establishment” as a Ford 
plant in Detroit, even though a strike in the former 
resulted in unemployment in the latter. The test used 
by the court purported to include all possible factors: 
physical separation (geographic test) ; functional inte- 
gration of management operations as viewed by man- 
agement (functional integrality test); and functional 
integration of the management operation as viewed by 
the employees, i. e., whether the activities of the work- 
ers were as integrated as they would be if all worked 
at one factory. 

Several points argue strongly for the correctness 
of the “geographic test.” Unemployment compensation 
statutes were enacted as remedial legislation and as 
such should be interpreted to effectuate that policy— 
the protection of workers from involuntary unemploy- 
ment. 
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There is little to recommend the “functional inte- 
grality” test, since its application cannot be said to 
promote the purpose of the statute because, in this 
era of nationwide industries, this interpretation may 
disqualify many workers without the slightest connec- 
tion, voluntary or otherwise, with the dispute. 


Exceptions to Disqualification 

A claimant ineligible for benefits under the preced- 
ing provisions may regain eligibility if he can show 
that he was not participating in, financing, or directly 
interested in the “labor dispute” and that he was not 
a member of a grade or class of employees who were 
so involved. 

Participation in a “labor dispute” is less clear where 
the employee merely refuses to cross picket lines. Par- 
ticipation has been found where the claimants’ refusal 
to cross the picket line was voluntary, but not where 
a claimant refuses to cross because of a reasonable 
fear of bodily harm. The reasonableness of the fear 
is determined by reference to all the surrounding cir- 
cumstances including dangers inherent in the em- 
ployer’s business, the number of pickets present, the 
mood of the picketers, the availability of police pro- 
tection, and the union relationships between the picket- 
ers and those desiring to cross. The possibility of 
subsequent reprisals against the strike breaker per- 
haps makes it unrealistic to judge volition only on the 
situation at the time of the attempted crossing. 

The exception to disqualification if a worker is not 
“financing” a “labor dispute” has received little atten- 
tion and is omitted entirely from the provisions of 
eleven states. Three other states specifically provide 
that the paying of union dues does not constitute 
“financing” a dispute, and this latter result has been 
reached by judicial construction in those states having 
a statute not excluding the payment of dues from the 
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term “financing,” unless such dues were clearly being 
used to “finance” the strike. 

A claimant is “directly interested” if his wages, 
hours, or conditions of work will be influenced by the 
outcome of the dispute. The directness of the claim- 
ant’s interests may often depend upon the type of 
union organization with which he is associated. In 
Shell Oil Co. v. Cummins, the agreement had already 
been ratified by all member unions except those strik- 
ing, and the court held that the nonstrikers were not 
“directly interested” despite the fact that a wage in- 
crease was given to all workers before the dispute was 
settled, since in the court’s opinion the increase was 
voluntarily given by the employer to the nonstrikers to 
create good will. A presumption of “direct interest” 
is rebutted if it is shown that the change was not as 
a result of the dispute. In other situations, if it can be 
established that, during the dispute, nondisputing 
workers could assume with reasonable certainty that 
they would profit as a result, then a “direct interest” 
exists, the court making the judgment as to whether 
such expectation of gain is reasonably certain and 
therefore direct, or merely speculative and thus too 
remote. 

If, as is generally the case, the collective bargaining 
power of an industrial union is coextensive with all the 
workers in a particular plant, then the union in its 
contract negotiations with management is representing 
all workers in such plant. If a strike is called by the 
union among one group of these employees to enforce 
the demands of all, the nonstriking workers should be 
denied benefits for two reasons: limiting disqualifica- 
tions to the participants would permit “key man 
strikes”; and, since the nonparticipants were real par- 
ties to the dispute, they would benefit directly from 
its favorable resolution. 

After showing that he is not disqualified by any of 
the other provisions, the claimant must still establish 
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that he does not belong to a “grade or class” of the 
workers “participating,” “financing,” or “directly in- 
terested” in the dispute. As has been pointed out by 
the Illinois Supreme Court: “Obviously this meaning 
includes something more than the group ‘directly inter- 
ested’ in this dispute, for otherwise, the second con- 
dition would be superfluous.” 

Several bases of ascertaining “grade or class” rela- 
tionship have been put forward. Some courts have 
looked to a claimant’s membership in the union in- 
volved in the dispute. Others have looked at the nature 
of the work performed, while still other courts have 
viewed functional integration and interdependence of 
operation as grounds for disqualification. In applying 
these various tests, it appears that the courts have 
been relying on verbal formulations as to what within 
any plant has normally constituted a “grade or class.” 
A more satisfactory solution might be to determine the 
question in terms of the particular dispute itself, by 
reference to how best to effectuate the principal policy 
of the statute—protecting against involuntary unem- 
ployment without interfering with the national labor 
policy of encouraging collective bargaining and pro- 
tecting the rights of workers to affiliate with unions. 

Presumably, the purpose of these exceptions was to 
narrow the application of the broad disqualification. 
From the preceding review of authority, however, it 
would appear that not only have the provisions not 
produced the desired result, but rather have created a 
morass of confusion enveloping the entire area of the 
“labor dispute” disqualification. 

The statutes of California and New York present an 
interesting contrast, since neither contains any excep- 
tion to their general disqualification provision. The 
New York statute attempts to mitigate the harshness 
of the broad disqualification by limiting the suspen- 
sion of benefits to a period of seven weeks. However, 
under this statute, if the claimant has lost his employ- 


46 














UNEMPLOYMENT COMPENSATION 


ment because of an “industrial controversy,” he re- 
ceives no benefits for the statutory period, even though 
he may not have had the slightest connection with the 
dispute. It seems questionable whether the ease of ad- 
ministration is worth the heavy burden of involuntary 
unemployment which falls upon the unemployed worker 
and his family. 

The California statute does not limit the duration 
of the disqualification; rather, benefits are denied as 
long as the worker remains out of work because a 
“trade dispute” is in active progress. Under this stat- 
ute, a claimant is disqualified “if he left his work be- 
cause of a ‘trade dispute.’ ” A judicially created excep- 
tion to the broad disqualification has existed since 
1941, when the state supreme court formulated the 
“volitional test” : “Left his work, implies that a laborer 
is disqualified for . . . benefits only if he leaves his 
work voluntarily.” In a later case, volition was found 
and disqualification imposed when union members 
voted to strike a member of an employers’ association 
with the knowledge that the other members would lock 
out their employees in retaliation. The test has been 
generally praised as reducing unintended hardships 
which would result if the statute were literally applied, 
by making the individual the decider of his own fate. 


CONCLUSION 


The “labor dispute” disqualification provisions were 
enacted by the states during a period which produced 
pro-union legislation at the national level. To the 
extent that these provisions discouraged concerted 
union activity, they ran counter to the pro-union spirit 
of the Norris-LaGuardia and Wagner Acts. The state 
legislatures have, since that time, made no major sub- 
stantive changes in the disqualification provisions, nor 
have the courts varied greatly from their original in- 
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terpretations of such provisions. Today, however, dis- 
qualification of a worker from unemployment com- 
pensation benefits, because of his voluntary connection 
with a labor dispute, does not appear to be completely 
contradictory to the present trend in national labor 
legislation. 

Because the purpose of unemployment compensation 
was to protect those workers involuntarily unemployed, 
it can be assumed that the legislators did not intend 
a worker to be disqualified unless he had some volun- 
tary connection with the “labor dispute.” Three pro- 
visions of the “labor dispute” disqualification statutes 
in particular have been interpreted in ways to distort 
these purposes of unemployment compensation legisla- 
tion. Industrial units separated by thousands of miles 
have been defined as an “establishment.” Members of 
individual craft unions loosely associated in trade 
councils have been disqualified because of their “direct 
interest” in the dispute of another council member. 
The “grade or class” provisions have been utilized to 
classify workers in every possible way and to impose 
disqualification on all of them. Such decisions provide 
a composite of judicial precedent, through which a 
court could easily reach the highly undesirable result 
of disqualifying workers who had no connection, volun- 
tary or otherwise, with the particular dispute. 

The courts might profitably re-evaluate the tests 
used to determine disqualification. The volitional con- 
nection of the worker to the dispute which caused his 
unemployment should be the primary question decided 
in each case, whether the specific issue is expressed in 
terms of “establishment,” “directly interested,” or 
“same grade or class.” Volition should not be judged 
by traditional definitions or by surface appearances, 
but rather by the realities of each particular “labor 
dispute.” The test should be flexible enough to allow 
the court to consider the issue of volition, all the factors 
surrounding the dispute, the purposes of unemploy- 
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ment compensation, and, although the state court 
would in no way be obligated to consider the con- 
sistency of its decision with the national labor policy, 
by the use of broad discretionary tests this considera- 
tion could also enter their deliberations. After a con- 
sideration of these factors, the decision of the court 
could be expressed in the terms of the statute: that the 
worker was or was not entitled to benefits because his 
unemployment was or was not due to a “stoppage of 
work” which did or did not exist because of a “labor 
dispute” at the factory, “establishment,” or other 
premises at which he was last employed. 











The Semi-Strike* 


At 5 a. m. on October 4, 1960, three hundred Miami 
and Miami Beach buses manned by “striking” drivers 
began to roll in what may prove to have been the first 
“semi-strike” in the United States. There had been a 
three-day walkout of the usual sort. The agreement 
which ended it was unique, for it provided: 

1. The public would receive free bus service. 

2. The “striking” drivers would receive no pay and 
were not to accept any tips. 

3. The Miami Transit Company, the employer, 
would supply the fuel and maintenance required by 
the buses. 

Here were all the essentials of the “semi-strike” or 
“non-stoppage strike” and also the essentials which 
would be imposed upon labor and management by law 
if the “statutory strike” became a reality: (1) produc- 
tion was to continue as usual; (2) workers were to 
sacrifice some or all of their normal remuneration; 
(3) the employer was to make a commensurate finan- 
cial sacrifice. Thus, while the public was to be spared 
all loss and inconvenience, the parties to the dispute 
were to remain under heavy pecuniary pressure to 
compose their differences. 

Unfortunately, the Miami semi-strike lasted only 
four days. From then on, the strike resumed its con- 
ventional character, and the community was deprived 
of service for more than thirty-three days. 

The plan apparently emerged spontaneously from a 
bargaining session and was implemented immediately, 





* Condensed from an article by Asst. Prof. David B. McCalmont, 
Ohio State University, published in 15 Industrial and Labor Rela- 
tions Review 191-208 (January 1962), and printed with permission 
from Industrial and Labor Relations Review. Business address: 
Cornell University, Ithaca, New York. Single copy price $1.75. 
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with little opportunity to educate either side regarding 
it. A more carefully worked-out plan, agreed upon 
well in advance of the breakdown of wage negotiations, 
might have met with greater success. 

Consider, for example, the plan which the writer 
(unaware of earlier proposals of this nature) put for- 
ward in the fall of 1959 at the time of the nationwide 
steel strike: 


If bargaining on the main contract reached an 
impasse, the union could call a semi-strike instead 
of a conventional strike. This would mean that 
the employees would report for work as usual and 
that production and sales would continue as usual. 


At the end of the week, however, the company 
would pay each semi-striker only half the amount 
which he would normally have earned for that 
amount of work. The company would then write a 
single large check for the other half of the semi- 
strikers’ earnings. Simultaneously, it would write 
a second large check, this one for half [or any 
other agreed proportion] of the agreed-upon esti- 
mate of what the company’s change in net earn- 
ings would have been during that week if an ordi- 
nary strike had been called. Both of these checks 
would be sent to the local school board or commu- 
nity fund as permanent gifts to the community. 


Comparison with Other Nonstoppage Strike Proposals 

This 1959 semi-strike plan, as well as the recent 
Miami agreement, differ in certain interesting respects 
from Marceau and Musgrave’s 1949 proposal for “stat- 
utory strikes,” Goble’s 1950 suggestion for “non-stop- 
page strikes,” and Neil Chamberlain’s 1953 plan. 

The Marceau and Musgrave statutory strike would, 
according to their proposal, be the union’s only option 
if the President of the United States found that a 
stoppage in the threatened industry “would result in 
serious danger to public health and safety.” It would 
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be limited to “essential industries.” The Chamberlain 
plan was also to be compulsory under similar circum- 
stances. The proportion of former wages to be re- 
ceived by the Marceau and Musgrave “statutory strik- 
ers” was not 50 percent, as in the plans put forward 
by Chamberlain and the writer, nor 75 percent as in 
the Goble plan, but an unspecified fraction found by a 
court (perhaps a special labor court) to be sufficient 
to compensate employees for giving up the leisure or 
the opportunity for temporary employment which 
would have been theirs in a conventional strike. The 
fund fed by the employer’s payments and by the sums 
no longer paid to “striking” workers because of their 
temporary reduction in wage rates would go irrevo- 
cably to the U. S. Treasury (Musgrave), or would be 
distributed to the parties themselves at the termina- 
tion of the statutory strike (Marceau). The comparable 
sums in the Chamberlain plan were to go “into the 
governmental treasury.” 

Under Goble’s plan, by way of contrast, the fund 
resulting from the bilateral payments pertaining to 
each 90-day period would be returned to the parties if 
a new contract were signed within that period; other- 
wise it would go to the U.S. Treasury. The Goble non- 
stoppage strike would require the agreement of the 
parties. Unlike the semi-strike, but like the statutory 
strike, it would require congressional action. 

Legislative recognition of the nonstoppage strike 
was advocated by Goble partly because he believed 
that it would otherwise be legally invalid. 

This is not the proper forum for extended discus- 
sion of a point of law. It might be pointed out in 
passing, however, that common-law concepts regard- 
ing excessive penalties for violation of contract are 
irrelevant. 

There is no principle of law which forbids parties 
to enter into a contract which imposes a detriment upon 
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them both for the benefit of third parties. The legality 
of such contracts is well recognized. 

The part of the Goble plan which allowed the parties 
to recover their payments at the termination of the 
negotiating impasse would not only be too mild a 
means of motivating a settlement, but would also tip 
the balance of bargaining power in favor of firms or 
unions better able to arrange temporary financing. 

To make the distant and impersonal U. S. Treasury 
the beneficiary, as both Musgrave and Goble proposed, 
is to forego providing an added incentive for entering 
into a semi-strike agreement, namely, the desire to be 
well-regarded by one’s own neighbors and community. 

More than ten years have passed since the statutory 
strike and the nonstoppage strike were first proposed. 
Neither seems to have stirred much enthusiasm on the 
part of either labor or management. 

It is too early to draw any pessimistic conclusions. 
There has been no organized effort to acquaint man- 
agement and labor with the possibilities. New ideas, 
like new products, rarely sell themselves. Further- 
more, the Marceau-Musgrave plan was of doubtful 
constitutionality in the opinion of its own authors as 
well as of Professor Goble. Both the Goble and the 
Chamberlain plan faced the discouragement of a fed- 
eral legislative effort. The writer’s semi-strike plan 
of 1959, moreover, was put forward only in the skeleton 
form. 

Until the skeleton of the semi-strike plan is covered 
with flesh-and-blood detail, so that they can picture 
more fully just how it would affect them, practical 
negotiators cannot be expected to show much interest 
in it. 

It will be the purpose of the remainder of this ar- 
ticle, therefore, to supply details and to examine the 
advantages, difficulties, and objections which may be 
involved. 
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Prospective Advantages to Strikers 

What are the advantages, first, from the viewpoint 
of the employees and their union? To answer this ques- 
tion one need only catalogue the dangers, hardships, 
and loss of income and community good will which 
would result from a conventional strike: 

1. A walkout exposes strikers to the danger that 
their employer may succeed in replacing them perma- 
nently. If replaced, strikers lose not only their jobs 
but also their seniority. Often they must move their 
families to new localities. 

2. If replacements during a walkout are sufficiently 
numerous, strikers can be outvoted in a representation 
election, and their union can lose its bargaining rights. 

A union which calls a walkout must also worry about 
the possibility that strikers will take permanent jobs 
with other firms. 

3. Ordinary strikes are sometimes accompanied by 
violence. 

4. A stoppage involves the danger of permanent or 
semipermanent loss of markets to competitors. For 
this reason, there is always danger that poststrike re- 
employment may prove to be temporary for many of 
the strikers. 

5. In a walkout, the strikers lose their entire in- 
come, not just half, as in a semi-strike. But what if 
the semi-strike lasts twice as long? In that event, the 
strikers’ total dollar losses would be the same; but 
the hardship suffered would not. 

Comparison between the living levels of ordinary 
versus semi-strikers is, of course, muddied somewhat 
not only by the varying amount of strike benefits, but 
also by the question of their availability to semi- 
strikers. According to a 1958 survey, only about one 
national union in every two pays strike benefits. When 
paid, benefits ranged from $5 to $55 a week, the typical 
amount being in the neighborhood of $16.50 a week. 
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Whether the national unions would extend similar sup- 
port to semi-strikers cannot be predicted. 

6. Ordinary strikes usually generate bad public re- 
lations. If the public suffers inconvenience, it normally 
blames the union rather than the employer. The semi- 
strike not only avoids all this, but it enables the union 
to appear in the somewhat novel role of local 
philanthropist. 

7. Finally, the semi-strikers and their children may 
enjoy better schools or other improvements in commu- 
nity services as a result of the extra expenditures made 
by the local school boards or community agencies to 
which semi-strike payments have been made. 


Advantages to the Employer 

1. In a semi-strike, the employer’s reduction in net 
earnings, for any given period, would be some agreed- 
upon percentage of what it would have been if a walk- 
out had been in effect during that same period. 
Whether the employer would end up better off or 
worse off would thus depend upon how long the semi- 
strike lasted. 

2. An employer who was uncertain whether he 
would lose or benefit financially from the use of the 
semi-strike might, nevertheless, wish to agree to it be- 
cause of the public relations gains which it offers. 

3. There is another advantage of the semi-strike, 
one which cannot be measured in money. During such 
a strike, managerial and supervisory personnel and 
their families remain wholly safe from violence and 
threats of violence. 

4. The semi-strike frees the employer from the 
pressures which can often be exerted by suppliers or 
distributors who are suffering from a stoppage. 

5. Finally, the semi-strike frees employers from the 
danger of government intervention—whether by sei- 
gure, compulsory arbitration, or wage determination 
by administrative boards. 
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Flexibility of the Semi-Strike Technique 


Perhaps the most fundamental worry which has 
dampened interest in semi-strike proposals has been 
the fear that any such technique would be too rigid to 
fit the kaleidoscopic variety which characterizes the 
relative strength of labor and management in bargain- 
ing situations. 

However, if the estimation of hypothetical walkout 
losses is made by boards of referees in the manner 
explained below, all important variables will be taken 
into consideration. For example, any seasonal or 
cyclical variation in an employer’s net earnings will be- 
come a matter of bookkeeping record during the 
progress of the semi-strike itself and will thus influ- 
ence the size of his required payments. 

This 50 percent figure need not under all circum- 
stances be immutable. Parties negotiating semi-strike 
contracts can write into them whatever figures they 
please. 

Whatever the percentage agreed upon, there arises 
the difficult problem of estimating what the employer’s 
diminution in net earnings (or increase in net losses) 
would have been if a conventional walkout had oc- 

curred. Fortunately, industry itself has pioneered the 

way. For years “suspension insurance” has been 
available in the United States to some four hundred 
newspapers. 

A somewhat similar plan was inaugurated in Octo- 
ber 1958 by six airlines and extended to four more a 
year and a half later. When certain prescribed condi- 
tions are met, each participating airline must pay to 
any participant whose planes are grounded by a walk- 
out “an amount equal to its net income from strike- 
diverted traffic .. .” 

One can appreciate the estimating difficulties in- 
volved in this plan. Yet this very evident “practical” 
difficulty did not prevent the Civil Aeronautics Board 
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from approving the plan. Nor did it prevent the pay- 
ment by other airlines of over $9 million to Capital, 
Trans World, Eastern, and American between October 
1958 and June 1960. 

The Association of American Railroads in 1959 made 
arrangements for Imperial Insurance Company, Ltd., 
of Nassau, Bahamas, to set up a special fund to aid 
railroads beset by strikes. The benefit formula, which 
reimburses struck railroads for disbursements that 
they are obliged to continue to make during stoppages, 
sets forth the precise overhead items to be considered. 
Pursuant to this formula outlined in the railroad plan, 
the Long Island Railroad received $50,000 a day and 
the Pennsylvania $600,000 a day for the duration of 
strikes which they subsequently experienced. 

Still another useful analogy to follow in estimating 
strike losses would be business interruption insurance. 
Designed chiefly as protection against fire or wind- 
storm, this insurance is intended to do more than mere- 
ly replace damaged structures or equipment. It is in- 
tended to protect the profit position of the insured 
firm from impairment by the disaster. In order to 
establish a claim under such a policy, the insured sub- 
mits accounting data supporting estimates of what his 
sales revenue would have been and what his profit 
margin on that amount of business would have been. 

Thus business firms are in a better position to sup- 
ply data from which strike losses can be estimated than 
most people realize. 

Concededly, there is a difference between estimating 
the result of an actual work stoppage and estimating 
the result of one which was averted by a semi-strike. 
To estimate the differential cost of an actual stoppage, 
one would need estimates of what the sales and costs 
would have been had the plant operated, whereas the 
actual costs during shutdown would be known. To 
estimate the losses avoided by a semi-strike, on the 
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other hand, there would exist actual knowledge of 
revenues and costs of operation during unimpeded pro- 
duction, whereas there would be need of estimates of 
what the costs would have been had the plant been 
shut down. There is no reason to believe that it is any 
harder to make one of these estimates than the other. 

With all of this earlier work to build upon, it should 
not be too difficult to write the necessary provisions 
into a semi-strike contract. The matter could be 
handled in either of two ways. Detailed estimates of 
the week-by-week losses could be worked up by the 
parties and written into the semi-strike contract it- 
self. Alternatively, the semi-strike contract could pro- 
vide for the establishment of a board of referees, who 
would make the precise estimates as the semi-strike 
proceeded. 


The Semi-Strike Agreement 


To guide the board of referees, the semi-strike con- 
tract could contain a number of agreed facts and as- 
sumptions as a framework within which the referees 
would make their estimates. 

First, there is the issue of the extent to which a con- 
ventional strike, if called, would have been successful 
in blocking production. 

The agreement might well specify what percent in- 
terruption a conventional strike should be assumed to 
have caused. The percentage specified could be con- 
stant, or could be made to vary month by month or 
week by week, as the strike continued. 

In addition, the parties might wish to specify what 
departments or plants would have been affected by 
the conventional strike, and to what extent. 

Another point which might well be covered by the 
semi-strike contract is the damage to the employer be- 
cause of markets lost to competitors if a conventional 
strike had occurred. 
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This might best be measured by estimating the 
present capitalized value of (a) the future stream of 
additional advertising or other sales expense which 
would be required to restore the employer’s market 
position, plus (b) the profit margin lost on the sales 
not made during the periods required for the restora- 
tion. 

If the parties to a semi-strike contract did not wish 
to leave estimation of market loss to the referees, they 
could agree upon precise amounts for each successive 
week or month that a conventional strike continued. 

The parties might also wish to specify the extent to 
which the employer’s loss of revenue during a con- 
ventional strike would have been offset by abnormally 
high sales and production in the immediate pre- or 
post-strike periods. 

In businesses which do not keep a perpetual inven- 
tory and which take physical inventory only quarterly, 
the semi-strike agreement might well set forth an 
index of typical seasonality. Such an index would aid 
the referees in estimating the magnitude of the em- 
ployer’s weekly or monthly earnings during the semi- 
strike. 

In addition to extent of shutdown and market loss, 
the parties might wish to agree in advance regarding 
the various costs which would continue indefinitely in 
the event of a shutdown. Among the items constituting 
permanent overhead could be listed the following: 

1. Expenses pertaining to land and buildings. 

2. Expenses pertaining to other fixed assets. 

3. Expenses pertaining to minimum personnel. 

4. Financial expenses. 

Overhead items which would continue for limited 
periods would include: 

1. Advertising of products. 

2. Equipment rentals. 

3. Remuneration of supervisory and office person- 
nel in excess of minimum. 
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If possible, agreement might be reached as to how 
long each of these costs would continue in the event of 
a conventional strike. 

Finally, a conventional strike imposes upon an em- 
ployer a number of special costs which would have to 
be taken into account either by the board of referees 
or by the provisions of the semi-strike contract itself. 
Among these can be mentioned: 

1. Unusual costs in shutting down and starting up 
operations. 

2. Special public relations expenses. 

3. Delays in construction work in progress. 

4. Costs of contract reinstatement. 

5. Erosion of trained personnel. 

6. Bad public relations effect, including “reduction 
in the number and quality of job applicants” in the 
poststrike period. 

7. Cost of storing raw and semifinished materials 
contracted for in advance or cost of cancellation of 
such contracts. 


Operating Problems 


Guided by any agreed assumptions and facts written 
into the semi-strike contract, the board of referees 
would arrive at estimates of what the employer’s re- 
duction in net after-tax income would have been, week 
by week. Hach week they would certify these estimates 
to the employer and the union. The employer would 
then become obligated to draw a check for an amount 
equal to half the certified putative loss and to send 
this as a donation, along with a similar check for half 
the semi-strikers’ take-home pay, to the beneficiaries 
designed in the contract. 

Should the semi-strike agreement direct the referees 
to make monthly or quarterly revisions of the original 
estimates and then permit or require the employer to 
adjust his subsequent semi-strike donations by the 
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amounts indicated by those revisions? Such a provi- 
sion would seem reasonable. 

As to the employer’s donation of half of its certified 
diminution in income, the union should have strong 
contractual protection. The semi-strike agreement 
should provide that if any of the employer’s payments 
to the beneficiaries have not been made promptly in 
the amount required, the union shall have the option 
(a) to terminate the semi-strike agreement and begin 
a conventional strike, or (b) to bring suit against the 
employer under the semi-strike agreement to compel 
it to make the payments as agreed. 


The Withholding and Donation of Wages 


Regarding the wage deductions required by the semi- 
strike, should employees in the bargaining unit who 
are not members of the union be exempt? 

If the union is the majority representative in the 
unit, so that it is legally entitled and obligated to 
speak for nonunion as well as union employees, the 
answer should probably be “no.” To expect union 
workers to keep on performing their duties con- 
scientiously for half pay when nonunion employees in 
the same unit are receiving full pay is to expect too 
much of human nature. Besides, the nonunion work- 
ers will receive the benefit of any concessions won 
from the employer by the semi-strike; so it can be 
argued that fairness requires them to endure the same 
hardships as the union members. 

Next, when we talk about deducting half the pay 
earned by employees in the unit during the semi- 
strike, do we mean half the gross pay or half the take- 
home pay? Semi-strikers would still be earning their 
full gross pay, so that their OASI and withheld income 
tax would remain the same. True, they would later be 
able to file long-form income tax returns and claim 
tax refunds if their withheld donations to the commu- 
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nity caused their total deductions to exceed the 10 
percent used in determining the withholding tax. But 
that would not affect the employer’s duty to withhold 
the normal amount. 

Should semi-strike deductions be made from the pay 
of persons hired as replacements? It would seem neces- 
sary to exempt replacements from the wage deductions, 
in spite of the adverse effect that this would have on 
the morale of those already employed in the bargain- 
ing unit when the semi-strike began. 

If quits became abnormally frequent and if adequate 
replacements were not available, the situation would 
become indistinguishable from a partially successful 
conventional strike. In that event, the semi-strike 
agreement should give the employer the option to 
throw the entire semi-strike procedure out of the win- 
dow. If semi-strike agreements are to be at all bind- 
ing, however, any such employer option should be 
conditioned upon a certification by a board of referees 
as to the abnormality of the turnover and the unavail- 
ability of the replacements. 

If the semi-strike technique is to be successful in 
averting stoppages, the expedient course of action 
would probably be to deny exemption to workers who 
constitute net additions. Admittedly, this would prob- 
ably be tantamount to limiting the labor force tempo- 
rarily to its prestrike size. 

The semi-strike contract might well reaffirm the em- 
ployer’s privilege to discharge and replace any em- 
ployees guilty of slowdown or abnormal absenteeism. 


Other Possible Objections 


On the part of the workers, one complaint is likely to 
be that they must give up the chance of obtaining tem- 
porary work at full pay or the opportunity to engage 
at home in valuable do-it-yourself activity. True 
enough. But in normal times the amount of temporary 
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work available to strikers is small. Employers are 
never very eager to take on and train new employees 
who can be expected to leave them as soon as a strike 
is settled. 

On the part of union leaders, an objection is likely to 
be made that it will be hard for them to persuade 
workers to stay on the job and do a fair day’s work 
if they are receiving only half pay, that employees 
will not be as much impressed by the losses they are 
inflicting on their employer as they are by the fact 
that they are being paid only one-half of what they are 
worth. However, if the idea behind the semi-strike is 
explained carefully enough to the workers in advance 
and if the union membership then votes to enter into 
a semi-strike agreement, this obstacle should not prove 
too grave. 

Union leaders might also object that the semi-strike 
would wholly eliminate the effective pressures which 
inconvenienced firms and the public so frequently 
bring to bear on the employer when a conventional 
strike has continued long enough to cause real hard- 
ship. This argument, however, is two-edged. Unions, 
too, are susceptible to pressures brought to bear by 
other unions whose members are idled and by the 
public. 

From the viewpoint of the union, another possible 
disadvantage is that the semi-strike lacks the morale- 
building psychological effects of a conventional strike: 
the sharp break in routine, the stimulating group ac- 
tivity on the picket line and in food preparation, the 
deep satisfaction that human beings derive from work- 
ing shoulder-to-shoulder in a common emergency, the 
chance for many rank-and-file employees to feel sig- 
nificant as subcaptains of activities given headlines in 
their local papers. The importance of all these cannot 
be gainsaid. They are operative, however, only at the 
outset of a strike. Normally, only a few days, or at 
most, several weeks elapse before the original stimu- 
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lating mobilization and circus atmosphere disappears. 
Then come idleness, boredom, severe economic hard- 
ship, community criticism, and gnawing fear of 
permanent replacement. 

Another possible disadvantage as seen by unionists 
is that the employer will suffer an impairment of in- 
come which is only half as great as that which would 
be caused by a conventional strike. Thus the employer 
would be likely to endure longer before making con- 
cessions. This is undeniable, but again there is an 
offsetting union advantage. In a semi-strike, the em- 
ployees would be receiving half pay instead of no pay. 
Clearly they could and would hold out longer than if 
they were trying to get along on nothing but strike 
benefits. The balance of tactical advantage here would 
seem to lie with the union, for loss of income is harder 
for employees to endure than for a business organiza- 
tion. 

If nothing else, the effort to write a semi-strike con- 
tract will serve to refresh the recollection of both sides 
as to the magnitude of the losses which each would 
suffer if a conventional strike were called. There will 
be less chance of overlooking one’s own weaknesses or 
the strength of one’s opponent. From this may come 
a somewhat more elastic attitude on both sides of the 
bargaining table. 

America needs a less wasteful way of resolving its 
industrial disagreements than is now provided by the 
conventional strike. The losses which that weapon im- 
poses in personal hardship, reduced production, and 
arrested national growth are uncomfortably heavy. 
As the only alternative in sight which avoids the 
rigidities of governmental wage and price determina- 
tions, the semi-strike deserves the serious and wide- 
spread trial which it has not yet received. 














The Young Supervisor and 
His Old Workers* 


For many years, there was a constant pull in the 
direction of seniority for the choice of people who were 
to occupy supervisory positions. Today, however, we 
are witnessing a more frequent selection of the more 
competent and accomplished younger person to serve 
as a supervisor. 

The young supervisor finds himself responsible for 
the direction of workers senior to him in both age and 
company service. Naturally, this can be a source of 
friction. The older workers feel they have been by- 
passed; they feel less wanted than the younger work- 
ers. They may not be able to keep up the pace on some 
jobs. They can’t find employment in other companies 
easily and feel they must stay on. They get less atten- 
tion than new employees because they are supposed to 
know their way around. Old ways seem best to them 
and are defended. They may even feel they are in 
danger of being fired. 

Some of the older workers may give evidence of a 
state of mind that we can describe as one of “giving- 
up.” Frustrated employees depress others and make 
it difficult for the supervisor to accomplish his objec- 
tives. 

The modern-day supervisor has to motivate his 
workers to use their ability to the fullest extent. This 
calls for insight and understanding. 

The younger supervisor’s or younger foreman’s 
problem, therefore, is how to decrease the older work- 





* Condensed from an article by William E. Lissy, published in 
Supervision 10-12 (February 1962) and printed with permission 
from Supervision. Business address: One Waverly Place, Madison, 
New Jersey. Single copy price $0.60. 
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ers’ hostility and sense of insecurity. Attitudes and 
frustrations require acceptance, assurance, and listen- 
ing skills on the part of the supervisor. 

Since human beings are often influenced by feelings 
rather than rational thought, it is becoming evident 
that the supervisor must possess insight in addition 
to the powers and skills of logical analysis. He has to 
be aware of and deal with the subconscious, emotional, 
and irrational behavior of both individuals and groups. 
The supervisor should consider the following possible 
approaches and methods: 

He should know his own people. The whole problem 
of understanding the human structure of his organiza- 
tion is related to maintaining two-way communication. 

Wherever there is conflict and lack of understanding 
among men, there is also failure to communicate. The 
supervisor who sincerely desires to communicz.te must 
be willing to receive unpleasant news and to give in- 
formation that should be given. He should listen to 
the various ideas and feelings an older worker ex- 
presses. 

The fact that a worker feels free to express his feel- 
ings will lead him to clarify them, and with this clarifi- 
cation there may be a change in his feelings and in 
the attitudes associated with the feelings. 

The dominant method of securing changes should be 
through persuasion and facing the facts rather than 
through arguments and threats. 

In discussion, both parties are open-minded; they 
show willingness to see each other’s point of view. 
They are exchanging ideas. Neither person in a dis- 
cussion has the attitude that the other’s opinions are 
all wrong; that his own ideas are all right. 

When we argue with one of our older employees, 
we weaken our position. By our attitude and manner, 
we show that we think he is all wrong. The man will 
resent this and talk back. We may “win”; our au- 
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thority makes that possible. But our employee will 
probably look upon us as “bull-headed.” 

Discussions, on the other hand, build better rela- 
tionships when conducted in a calm, even-tempered 
manner. Such conversations, when handled in a way 
that wins the respect of the other fellow, can change 
attitudes. 

Closely related to the persuasion method is the use 
of the group discussion method. Properly conflucted 
discussions with the older workers as a group will 
create an opportunity for members of the group to 
bring their feelings out into the open. In addition to 
clarifying attitudes and correcting some misunder- 
standings, discussions also introduce group member- 
ship forces. When groups are formed, the members 
have the experience of belonging to and identifying 
themselves with something. Thus, the forces of social 
pressure operate, and each member of the group is 
influenced by the attitudes of the others. 

Group discussion brings people closer together and 
can help make a team out of a disinterested cluster of 
people. 

Where it is known that a change cannot be made 
quickly, but must require a period of time for ac- 
ceptance, the technique of planting an idea and letting 
it grow often brings results. This emphasizes another 
principle in gaining co-operation in human relations: 
the one who would influence must often suppress his 
own ego and fertilize and feed that of the one who is 
to be influenced. 

The supervisor who commands respect and con- 
fidence has an easier job of changing the attitudes of 
his employees. To build confidence, he must first show 
his men that he has confidence in them. 

No supervisor can build confidence if his employees 
think he is incompetent or unable to make up his mind. 
Therefore, a supervisor must believe in himself; he 
can’t inspire older workers to follow him if he doesn’t. 


67 








INDUSTRIAL RELATIONS DIGEST 


Employees are quick to detect signs of uncertainty 
and indecision. Bluffing weakens and destroys con- 
fidence. It won’t weaken the confidence of our em- 
ployees if, occasionally, we frankly admit that we don’t 
know the answer to a problem. 

One of the most important principles to remember 
in dealing with employees is that every human being 
has a vital inner self or “ego.” We work hard to gain 
admiration and praise from others and are easily 
frustrated when our egos are wounded by our being 
ignored, blamed, or wrongly criticized. It is for this 
reason that praise is one of the strongest motivating 
forces at a supervisor’s command. 

A man’s ego is more easily offended when others 
are around to observe the offense. Therefore, any ac- 
tion on a supervisor’s part which tends to degrade or 
embarrass a man in the presence of his fellow workers 
is taken as a very serious affront. The reaction from 
it is invariably violent resentment. 

If an older employee is finding it difficult to keep 
up with the pace on the job, we should determine 
whether improvement in methods would enable the 
employee to do the work with less effort and in less 
time. Also we should consider whether we can reas- 
sign the older employee to an easier job. 

If we conclude that a change in method is practical, 
the improvement should be made with the older em- 
ployee’s knowledge and co-operation. 

We may not realize it, but a supervisor’s most com- 
mon device for changing human behavior is giving 
orders. This is the first step in the active process of 
all supervision. Let us give orders, so that they can be 
clearly understood and interpreted; and furthermore, 
in giving orders, take into account the personality of 
the individual. Our aim is to gain co-operation—not 
incur resentment. Simple verbal orders can often be 
given by asking a question that acts as a reminder. 
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THE YOUNG SUPERVISOR 


Work is interesting and motivation is high when a 
person sees his duties as being important. Show an 
older worker how his activities relate to the success 
of the company, and if the worker realizes he is really 
needed, his feeling of insecurity will soon evaporate. 

Anything done to make a job less boring actually 
becomes a method for increasing job interest and moti- 
vation. It may be necessary to make changes in the 
work pattern. It is important to eliminate the feeling 
of experiencing no progress. We may be able to give 
older workers more responsibility and opportunities 
for exercising their judgment. 

Some older workers may not be far off from retire- 
ment. We can offer assistance in helping them make 
plans for their retirement years. Be sure to inform 
him about his estimated benefits under the company’s 
pension plan and from Social Security—the figures 
can be obtained from the personnel department. 

The supervisor is the key to employee attitudes. 
There is no mysterious magic that enables a supervisor 
to gain great improvements in employee relations. It’s 
done in his day-by-day relationships with his em- 
ployees, by his maintaining kindly, sympathetic, and 
helpful attitudes. Employees respond, show their ap- 
preciation for this kind of leadership, and give more 
of themselves to their jobs. 








Union Response to the 
“Hard Line”’* 


Union leaders have become convinced that “big cor- 
porations” have adopted a conscious ideology which, 
at the very least, looks to a drastic cutting down of 
union power and, at the most, offers a “challenge to 
(union) existence.” 

Union leaders see management as pressing the labor- 
saving results of automation to the hilt, over and above 
management’s need to economize on labor costs. As 
they view it, automation is co-ordinated with manage- 
ment strategies in contracting-out, tough handling of 
wage standards grievances, and the decentralization of 
operations away from centers of union influence. They 
look upon big management as the moving party in 
strikes. 

They point to high-powered public relations cam- 
paigns, which hammer away at wage inflation, “feath- 
erbedding,” and the pressures of foreign competition, 
as evidence of a freezing of management positions 
prior to negotiations. The effect is to convert the early 
rounds of bargaining into ritualistic observances and 
to delay the moment when the parties make practical 
accommodations. The hard line, as the unions see it, 
also affects the unorganized sector—particularly the 
white-collar group—and the traditional “independ- 
ents.” They see these sectors as the objects of a sus- 
tained management campaign to keep them out of 





* Condensed from an article by Jack Barbash, published in 
1 Industrial Relations 25-38 (October 1961) and printed with 
permission from Industrial Relations. Business address: Institute 
of Industrial Relations, 201 California Hall, University of Cali- 
fornia, Berkeley 4, California. Single copy price $1.25. 
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reach of the affiliated union by use of “human rela- 
tions” programs, by the technique of matching (if not 
exceeding) comparable union standards, and by 
sophisticated but militant antiunionism. 


The Union Response 


The characteristic union response to this impression 
of events is defensiveness. Actually, the defensive 
posture began as a reaction to the enactment of the 
Taft-Hartley law. The management hard line is only 
the latest chapter in the leveling-off of the upswing 
in union confidence that began with the New Deal. 

My main generalization is that this defensive temper 
of the unions—and I mean particularly the mass pro- 
duction unions—is causing union policy and perform- 
ance to emphasize: (1) protection against insecurity 
as the dominant and even overriding theme in collec- 
tive bargaining, (2) use of public policy to offset a 
strained position in collective bargaining, and (3) re- 
evaluation of traditional ways. A fourth, and some- 
what less direct but nevertheless important, effect of 
the more defensive posture in collective bargaining is 
the eruption of internal labor movement dissension. 

The prime source of insecurity, in the union view, is 
automation, which is closely associated with other in- 
securities—plant abandonments and relocations, lay- 
offs, short workweeks, and recessions. In addition, the 
speculative run on the dollar has restimulated another 
deep-seated insecurity of American workers—foreign 
low-wage competition. 

In collective bargaining, unions seem to be evolving 
a three-stage defense against automation. Stage one 
is implemented by the negotiation of provisions de- 
signed to maintain existing job holders in their jobs 
at existing levels of earnings. The second line of de- 
fense represents a recognition on the union’s part that 
jobs and earnings attrition can no longer be resisted 
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in toto and that the union position must shift toward 
transitional measures “to cushion the shock of dis- 
placement.” The third line of defense (perhaps co- 
existing with stage two) is the assertion of the claim 
that the loss of jobs and job perquisites should be com- 
pensated by a financial settlement, in return for which 
the employer is permitted greater freedom for 
maneuver. 

During the first stage, unions seek contractual pro- 
visions which prohibit layoffs of existing personnel, 
or at least of senior employees, or freeze a specific 
manning schedule during the life of the agreement. 
The demand for reduction of hours is plainly not so 
much for more leisure but for the sharing of scarce 
jobs. Unions look upon SUB as providing the employer 
with an incentive for the stabilization of employment. 
The renewed interest in earnings stabilization may 
represent the second half-stage (within stage one) 
after job protection. 

In order to maintain earnings, some unions have 
proposed the redesigning of wage payment and job 
classification systems in accordance with the radically 
altered work specifications of the automated job. Here 
the union objective, of course, is not so much a sci- 
entific scheme of payment as it is a countermove 
against the deterioration of earning opportunities. 
Where automated jobs threaten to dilute traditional 
skill content, some unions are insisting on the preserva- 
tion of existing integrated skills. When management 
seeks to eliminate the incentive system in order to 
cut take-home pay, some of the unions are dropping 
opposition to incentive systems rather than take cuts. 

In stage two the union’s strategy shifts to moderat- 
ing the impact of displacement through contract clauses 
which ease the period of transition. These clauses are 
both substantive and procedural in nature. 
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Substantively, unions seek to extend seniority to in- 
clude interplant, intercompany, and interarea trans- 
fers. With increasing frequency they are also asking 
for retraining and relocation allowances. 

On the procedural side, unions are asking for the 
right to participate, in some systematic fashion or 
other, in the projection of technological change, plant 
shutdown, or relocation. The simpler forms of par- 
ticipation involve advance notice and advisory con- 
sultation. Much more elaborate in nature are joint 
consultation programs with research functions and 
with provision for participation of public or private 
third parties. 

The third stage—the most striking in terms of con- 
ception—involves the explicit recognition of the prin- 
ciple that employees have vested rights in their jobs 
and that the loss of these job rights should be com- 
pensated by a financial settlement. This principle has 
been implicitly recognized in collective bargaining 
through such contractual benefits as severance pay, 
dismissal pay, or terminal payments (in the nature of 
liquidation of prorated rights in unused vacations and 
sick leave) and more recently in the augmenting of 
supplementary unemployment benefits with a separa- 
tion pay provision. 

The defensive mood is apparent in union collective 
bargaining strategy, even among unions generally re- 
garded as “militant.” In the past, unions have always 
been reluctant to make any public admission of their 
economic weakness. This situation is being modified 
in a variety of ways. 

The Packinghouse Workers, a union with a reputa- 
tion for militant action, is now confronted with major 
packinghouse shutdowns and is also showing strong 
tendencies toward conciliation. The attitude of the 
Communications Workers of America to Bell system 
management has radically changed in the last several 
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years. The United Electrical Workers, expelled from 
the Congress of Industrial Organizations over a dec- 
ade ago for communist domination, settled in 1960 on 
G. E.’s terms without a strike. 

A contrasting tendency—increased belligerence by 
the union—is to be found in the sentiments expressed 
by the Steelworkers and their president, David Mc- 
Donald, about the steel industry employers. Still an- 
other shading in the quality of union-management rela- 
tions in this period is found in the pioneering and 
enterprising outcomes of negotiations between Harry 
Bridges’ Longshoremen and their West Coast em- 
ployers. Here, despite a history of turmoil, the parties 
have been experimenting with ingenious theories to 
resolve their conflicting interests in the work rules 
issue. 

When we move away from these situations into cer- 
tain segments of the white-collar field—particularly 
the Retail Clerks and the American Federation of 
State, County, and Municipal Employees—there is no 
defensiveness but a spirit akin to buoyancy. 

In few areas have union attitudes changed as radi- 
cally as they have toward political action. The pro- 
found change that has taken place in the thinking of 
the labor movement in the United States is reflected in 
the central role which is now assigned to broad, 
economy-wide legislation. The prevailing union atti- 
tude today, if I understand it correctly, runs something 
like this: in dealing with the problem of job insecurity 
resulting from accelerated technological change, the 
best we can do is to engage in a holding action, to 
protect our people from being inundated and our 
unions from going under. Our main reliance in dealing 
with the problems of insecurity must be on public 
policy aimed at high level, if not full, employment. 

For all these reasons, unions are showing an un- 
precedented interest in politics and legislation, which 
are seen as indispensable, complementary devices. I 
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would characterize the economic philosophy of the 
labor movement in the United States as a limited wel- 
fare state approach, and, in doing so, I impute no 
invidious meaning to the “welfare state.” 

This emphasis on public policy is not simply idle 
talk. Day in and day out, in both federal and state 
forums, the labor movement acts as the major pressure 
group for the broad range of welfare legislation. 
Unions today take the hard-headed view that political 
action is an essential concomitant of collective bargain- 
ing. And even beyond that, the labor movement con- 
siders that, as part of our society, it has a substantial 
stake in issues that transcend its own immediate 
fortunes. 

Major issues of dissent and controversy within the 
labor movement concern: (1) new organizing, (2) rival 
unionism, (3) union civil rights for the Negro worker, 
and (4) the relationship of the federation to the 
Teamsters Union. 

The organizing and the rival unionism issues have 
at least one common source—the inability of the in- 
dustrial unions and the building trades unions to re- 
solve conflicting jurisdictional interests. Organizing 
efforts sponsored by the federation can only proceed 
if jurisdictional claims of internationals are adjusted. 

The renewed campaign by Negro union leadership 
for civil rights stems in part from factors associated 
with the building trades-industrial union alignment, 
but the main thrust comes from the Negro union lead- 
ership group itself—recently constituted as the Ameri- 
can Negro Labor Council—and is directed chiefly 
against the asserted discriminatory practices of the 
building trades unions. 

Insofar as these controversies do raise a current 
problem, it is this: how far can a labor movement—in 
this case the AFL-ClO—composed of autonomous in- 
ternational unions go in imposing standards of con- 
duct on its constituent internationals? What sanctions 
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short of expulsion or including expulsion may be 
utilized to enforce these standards? The efficacy of 
expulsion has not been demonstrated in the case of 
the Teamsters. In other situations, expulsion and re- 
ceivership sanctions have yielded rather better results, 
but the mocking example of Teamster successes in the 
face of expulsion occupies the center of the stage. 

There are conflicts within unions as well as among 
them. The restiveness of the times is cropping up in 
the local life of the unions. David L. Cole has called 
attention to a “certain degree of rebelliousness and 
nonconformance within the labor movement now that 
we did not see even as recently as five years ago... . 
This is a form of anti-colonialism that the locals are 
asserting.” 

The changing conception of the union is nowhere 
more boldly revealed than in the development of 
unionism among union field representatives them- 
selves. Unionism among union clerical and administra- 
tive employees is well-established. Now it is not the 
office employees that are involved but organizers and 
international representatives. What is important here 
are not the merits nor the importance of these disputes 
but the disaffection that is disclosed on the part of 
staff members who must necessarily have a high 
identification with union purposes. External adversi- 
ties and frustrations have contributed to the blunting 
of identification and have caused union employees to 
question internal arrangements which they would not 
have questioned in more felicitous times. 

Recent stress and strain have led many union leaders 
to ask some fundamental questions regarding the 
causes of trouble. There is no evidence that the re- 
evaluation has gone far enough to become a basis for 
action. 

Most of the self-questioning has been directed at the 
unions’ performance in the white-collar and profes- 
sional field. There is an attempt, centered for the most 
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part in the AFL-CIO Industrial Union Department, to 
re-examine the fundamental union assumptions con- 
cerning white-collar unionism. The white-collar experi- 
ence is causing some to re-examine traditional organiz- 
ing appeals not only in relation to white-collar workers 
but in relation to unorganized workers generally. 

Still another question is being asked about organiz- 
ing techniques: does it pay to use an “outside” union 
organizer, if he neatly conforms to the employer-in- 
duced stereotype of the “outsider”? Union executives 
responsible for organizing strategy are wondering 
whether an organizing campaign can succeed unless it 
is manned and carried through by authentic insiders. 

Some are questioning the antibusiness tone of union 
propaganda. Is its net effect to alienate new union 
recruits, who generally think that their employer is 
more powerful than the union? 

Concerned with union democracy, either for its own 
sake as an internal vitalizing force or as a means of 
developing a more favorable public impression, a few 
union sources have been probing the bases of union 
structure: has excessive centralization of authority in 
intermediate and national bodies threatened local union 
self-determination? Can an appeals procedure which 
ends within the international union guarantee an in- 
dependent review of disciplinary actions? 


Conclusion 

Since unionism today is a function and not a mission, 
the union drive inevitably has slowed down. The cu- 
mulative effects of four postwar recessions have also 
served to dampen union aggressiveness. The lapse 
from grace which the unions have suffered stems large- 
ly from an image of failure. The industrial unions 
today do not have the “smell of success” working for 
them. 

The truth of the matter is that if corruption and 
lack of democracy are the grounds for disaffection 
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with the labor movement, there is little evidence that 
these problems are proportionately more acute today. 
Indeed, the evidence is at least as persuasive that the 
ethical and democratic performance of the unions is 
better. The difference from the past is that these prob- 
lems have been brought more prominently into public 
view. 

Since there are few opportunities for breakthroughs 
in organizing activities, many union officials look upon 
this as a convenient excuse for doing nothing. In point 
of fact, the growth that has occurred in the nonheroic 
period has been through gradual accumulation. 

Let us draw up a tentative balance sheet of recent 
union performance. High on the assets side is the 
inventiveness which American unions have displayed 
in using collective bargaining for welfare ends and 
the promise which this holds for the solution of social 
problems in a pluralistic society. Unions have inter- 
preted the job relationship as encompassing something 
more than payment related to the quality and quantity 
of work performed. The payments, unions have as- 
serted, must also have some relevance to all the needs 
of a worker and his family. Union pressure is remak- 
ing the character of health care and retirement benefits 
in the United States. In the immediate period the wel- 
fare approach to collective bargaining is being used 
with substantial effect, I believe, to moderate the effect 
of technological unemployment on the worker. 

The labor movement is a major force in American 
political life. It has brought into being an additional 
power center in American politics with, I think, whole- 
some effects for the democratic system. 

Unionism in the United States is a function, respond- 
ing to workers’ needs and to counterforces. It is rea- 
sonable to believe that the complex of insecurities as- 
sociated with major technological change will reaccent 
workers’ needs. Moreover, it is inconceivable that the 
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combination of counterforces which enervated unionism 
in the twenties can have the same power against a 
labor movement which has sunk its roots deeply—as 
American labor has—into the economic and political 
life of the society. In brief, on the basis of the evidence 
presently available, labor’s defensiveness is a short- 
run phase and not a secular trend. 
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ARBITRATION LAW: THE ROLE OF THE COURT 
ON A PETITION TO COMPEL ARBITRATION * 


United Steelworkers of America v. American Mfg. Co., 
363 US 564 (1960); United Steelworkers of Amer- 
ica v. Warrior & Gulf Navigation Co., 363 US 574 
(1960). 

What is the proper role of a court on a petition to 
compel arbitration; or, to restate the question, to what 
extent should a court engage in contract interpretation 
and delve into the merits of a dispute before deciding 
whether an issue exists which is proper for arbitra- 
tion? The answer, to some extent, can be controlled 
by the wording of the arbitration clause itself, for 
example, by providing that the issue of the arbitra- 
bility of any dispute shall be the subject of arbitration. 
In any event, a court is going to have to engage in some 
contract interpretation, be it only to the extent of de- 
ciding whether a valid arbitration agreement exists 
between the parties; the problem is how far beyond 
this is a court to do. 

The court could order arbitration, after ascertaining 
that there is a valid arbitration agreement, on the mere 
assertion of the moving party that there exists a dis- 
pute which is proper for arbitration under the con- 





* Condensed from a comment by J. Thomas deSilva published 
in 35 California Law Review 52-64 (Fall 1961) and printed with 
permission from Southern California Law Review. Business ad- 
dress: University of Southern California Press, University Park, 
Los Angeles 7, California. Single copy price, $1.50. 
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tract. This would represent the minimal role the court 
could assert. The maximum role would be at the other 
extreme, where the court could take the entire matter 
under consideration and decide the dispute on its 
merits, alleviating the necessity for arbitration. In all 
probability, however, neither extreme even comes near 
the intent of the parties. 

The well-known “Cutler-Hammer” doctrine is gen- 
erally considered as a rule which leans in the direction 
of a broad role for the court, while the so-called “fed- 
eral rule” is considered, at least in the eyes of the 
Supreme Court of the United States, to lean in the 
opposite direction. Though the Supreme Court of the 
United States denounced the “Cutler-Hammer” doc- 
trine as having “a crippling effect on grievance arbi- 
tration,” the rule it adopted apparently does not limit 
excessively the role of the court. 


“CUTLER-HAMMER?” versus “FEDERAL RULE” 


Applying “Cutler-Hammer” or the “federal rule” on 
a motion to compel arbitration, the court makes two 
basic determinations. First, is there a valid arbitra- 
tion agreement; and if so, does the dispute in ques- 
tion fall within that agreement? The first determina- 
tion would be handled in the same manner under either 
rule by applying ordinary rules of contract law. It 
is in tackling the second question that the rules differ. 
Under the “Cutler-Hammer” doctrine the following 
test is applied: “If the meaning of the provision of the 
contract sought to be arbitrated is beyond dispute, 
there cannot be anything to arbitrate and the contract 
cannot be said to provide for arbitration.” Thus, “Cut- 
ler-Hammer” is founded on the “plain meaning of the 
words” doctrine. 

The so-called “federal rule” was set out by the Su- 
preme Court of the United States in three companion 
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cases; however, only two were concerned with the role 
of the court on a petition to compel arbitration, and 
need be considered here. In Steelworkers v. American 
Mfg. Co., the Court stated that on a petition to compel 
arbitration, the function of a court is “very limited 
when the parties have agreed to submit all questions 
of contract interpretation to the arbitrator. It is con- 
fined to ascertaining whether the party seeking arbi- 
tration is making a claim which on its face is governed 
by the contract.” The Court then went on to state that 
a contract to arbitrate “all disputes, etc.” meant all 
disputes, etc. and not only those that a court may deem 
meritorious. Thus, the decision, in effect, is also 
founded on the “plain meaning of the words” doctrine; 
however, here it is applied to the arbitration clause 
rather than the provision alleged to cover the dispute. 

Exactly how limited is the role of the judiciary un- 
der the holding of the American case as compared with 
the “Cutler-Hammer” doctrine? Under the “Cutler- 
Hammer” rule, the court of necessity must consider the 
merits of the alleged dispute to the extent of interpret- 
ing the language of the contract alleged to govern the 
dispute in order to determine if that language is rea- 
sonably susceptible to the interpretation claimed by the 
moving party. 

Under the rule of American the court is confined to 
determining that the claim on its face is governed by 
the contract. Exactly how a court is to do this is not 
clear! The statement implies that the court must some- 
how find a certain subject matter relationship between 
the dispute and the provision of the contract alleged 
to cover it. However, this presumably cannot be done 
without engaging in some interpretation of the sub- 
stantive provisions of the contract. Thus, the limited 
role of the judiciary under the holding of American 
boils down to mean that the court must interpret the 
provision alleged to govern the dispute, but for a dif- 
ferent reason than under “Cutler-Hammer.” 
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In Steelworkers v. Warrior & Gulf Co., the Court 
stated that the question of whether or not subcontract- 
ing was strictly a function of management was a ques- 
tion of fact for the arbitrator, and for the court to 
undertake such a determination would necessitate be- 
coming entangled in the construction of the substantive 
provisions of the contract through the back door of 
interpreting the arbitration clause. The Court also 
stated that on a motion to compel arbitration, judicial 
inquiry must be confined to the question of whether 
the resisting party agreed to arbitrate the grievance— 
which only begs the question. However, the Court went 
on to state that this question was to be answered by 
ordering arbitration “unless it may be said with posi- 
tive assurance that the arbitration clause is not sus- 
ceptible of an interpretation that covers the asserted 
dispute. Doubts should be resolved in favor of cover- 
age.” 

How does the holding of the Warrior case square 
with the “Cutler-Hammer” doctrine? The “plain mean- 
ing” test would be applied to the arbitration clause. 
Is this any different, except perhaps in emphasis, than 
requiring “positive assurance that the arbitration 
clause is not susceptible of an interpretation that cov- 
ers the asserted dispute”? Also, the “without merit” 
claim would apparently be open under either rule if 
based on the contention that the dispute was beyond 
the scope of the arbitration agreement in that the 
court would have to give an interpretation of that 
clause in ruling on the motion. 

It should be noted, however, that the difference in 
emphasis between “Cutler-Hammer” and the Warrior 
case approach is real and not just illusory. The Court 
states that doubts as to arbitrability of a dispute are 
to be resolved in favor of arbitration. The Court, thus 
in effect, creates a presumption in favor of arbitra- 
tion. The burden of proof is thereby shifted to the 
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resisting party, and under the case he must make a 
clear showing that arbitration was not intended. The 
Court strongly implied that this could only have been 
done by showing a written agreement that expressly 
stated that subcontracting was not intended to be the 
subject of arbitration. Because of the presumption 
rule, the Warrior case is considered by some observers 
as by far the most important of the three cases setting 
out the “federal rule.” 

Legal critics have exhaustively discussed the relative 
merits of a broader, or a more limited role of the court, 
and the various policy and legal implications inherent 
in either approach. It is sufficient to note the “Cutler- 
Hammer” type approach rests on the fear that the 
arbitration of “frivolous” claims will lead to unbar- 
gained-for changes in the contractual relationship be- 
tween the parties. Conversely, one of the theories upon 
which the “federal rule” type approach is founded is 
that “the processing of even frivolous claims may have 
therapeutic values of which those who are not a part 
of the plant environment may be quite unaware.” 


THE ROLE OF THE COURT IN CALIFORNIA 


Since the 1927 amendment to the Code of Civil Pro- 
cedure, California law has provided for the absolute 
specific enforcement of arbitration agreements. How- 
ever, the proper role of the court on a petition to 
compel arbitration was not clearly delineated under 
the 1927 amendment. Until recently, considerable con- 
fusion existed on the issue of the proper role of the 
court. 

In the recent case of Posner v. Grunwald-Marx, Inc., 
on a petition to compel arbitration, the Supreme Court 
of California, in reversing the trial and appellate 
courts, expressly rejected the “Cutler-Hammer” doc- 
trine. However, in expressly rejecting “Cutler-Ham- 
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mer”, the court purported to adopt only a limited “fed- 
eral rule.” Apparently, the adoption of the “federal 
rule” is limited to adopting the holding of the American 
case—the claim that a dispute is frivolous is not open 
on resisting a petition to compel arbitration. 

Subsequent to the Posner case a new arbitration act 
in California went into effect. The new statute, ap- 
parently, confirms the rejection of the “Cutler-Ham- 
mer” doctrine in California. The new arbitration 
statute, on its face, is limited to rejecting the “frivolous 
dispute” argument only. Does this mean that the 
statute should be read as an implied rejection of the 
presumption rule or of any other aspect of the “federal 
rule”? It cannot be effectively argued that the Legis- 
lature intended to acquiesce in the limitations imposed 
by Posner in that the new statute was drafted, pro- 
posed, and enacted prior to Posner, though it did not 
go into effect until after. Therefore, at least with re- 
spect to statutory law, the propriety of the application 
of the “federal rule” without Posner’s purported limi- 
tations is still an open question in California. It is 
submitted that the Posner case should not be stripped 
of its vitality as a precedent on the grounds that it 
was decided under a statute which was subsequently 
repealed. 


Conclusion 


The hard question, however, is not what the Supreme 
Court of California may do in the future, but what it 
should do. In this respect, the court should not be 
concerned with the scope of judicial inquiry, but rather 
with its purpose. Judicial inquiry should not be 
directed at ascertaining the “plain meaning” of one 
clause or another, but rather with the intention of the 
parties to the agreement in providing for arbitration. 

It is submitted that judicial inquiry should not be 
mechanically predetermined, but rather governed by 
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the exigencies of each case. The intention of the par- 
ties is a question of fact and to determine that fact 
the court should not be frozen to the four corners of 
the agreement; it should be able to undertake what- 
ever consideration is necessary. Certainly the lan- 
guage of the contract as a whole will be some evidence 
of that intent, but past performance, industry practice, 
and a host of other factors may also be relevant. 

If it was intended by the parties, as evidenced by the 
contract and surrounding circumstances, that a par- 
ticular type of dispute be the subject of arbitration, 
then either party should be able to insist on arbitra- 
tion of a dispute within that classification; however, 
on the other hand, if it was in fact not so intended, 
then the courts should not be available as a tool to 
enforce contract renegotiation through the medium of 
arbitration. 


DUTY TO BARGAIN—DISCLOSURE TO UNION 
OF COSTS OF NONCONTRIBUTORY GROUP 
INSURANCE* 


Sylvania Elec. Products, Inc. v. NLRB, 291 F2d 128 
(ist Cir), cert den 368 US 926 (1961). 

The union requested information regarding the costs 
and benefits of a noncontributory group health in- 
surance program which the employer provided for its 
employees. Petitioner provided a breakdown of the 
plan’s benefits but refused to disclose its cost. The 
union procured the issuance of a complaint by the 
National Labor Relations Board. The trial examiner 
concluded that such costs were costs of production 





* Condensed from a comment by Burton L. Raimi, published in 
60 Michigan Law Review 376-379 (January 1962) and printed with 
permission from Michigan Law Review. Business address: Hutchins 
Hall, Ann Arbor, Michigan. Single copy price $2.00. 
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rather than wages and consequently did not have to be 
disclosed. The Board disagreed and entered a cease- 
and-desist order. On petition to set aside the order, 
and cross-petition for enforcement, held, order set 
aside. Only the benefits of a health insurance program 
are emoluments of value includible under the term 
“wages,” and an employer is under no duty to disclose 
the cost of an insurance plan unless the employees 
contribute to the financing of the plan or the employer 
interposes cost as a ground for refusing a demand for 
increased coverage. 

The difficulties encountered in distinguishing be- 
tween voluntary and mandatory subjects of bargain- 
ing have in turn given rise to conflicts over what types 
of information management must disclose to labor 
unions. Requests for information fall into two general 
categories analogous to the two categories of bargain- 
ing. The first involves information directly related 
to the “mandatory” sphere of bargaining: e. g., “wage” 
data. The courts have required employers to disclose 
such information, agreeing with the unions that such 
data is essential if unions are to formulate and dis- 
cuss demands intelligently and police existing con- 
tracts. In addition, unions frequently ask for such 
nonwage data as costs of production, sales, return on 
capital, profits, and cost-price schedules. In this area 
the courts are confronted with conflicting policy con- 
siderations. On the one hand, management fears that 
by disclosing such data it will be forced to justify its 
basic policy decisions to the unions. On the other, the 
unions argue that any distinction is purely arbitrary, 
for once apprised of this information they will be 
capable of determining whether a company is able to 
pay a higher wage by cutting production costs, absorb- 
ing the increased wage cost, raising prices without 
losing its competitive position, or increasing produc- 
tivity. In light of these opposing contentions a com- 
promise seems to have been reached whereby dis- 
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closure will be required only when “necessity” as well 
as relevancy is shown. 

Group insurance is now generally considered to be 
a subject of mandatory collective bargaining. Unions 
claim that employer costs of such programs are “wage 
data” which must be disclosed upon request. In cases 
involving a contributory insurance plan it has been 
held that the union is entitled to such information. The 
court in the principal case felt that without the pres- 
ence of a deduction from take-home pay there was no 
direct connection between insurance costs and em- 
ployee wages, construing the term “wage” to include 
only the value of the benefits derived from the plan. 
However, the Seventh Circuit has apparently ignored 
any such distinction and, without indicating whether 
the employees contributed to the financing of the plan, 
has required disclosure of cost information solely on 
the belief that it was relevant wage data. This seems 
the better view since the employer’s costs are a labor 
cost to him regardless of whether there is an additional 
contribution from the employee, and it would seem that 
in either case the employer’s contribution directly af- 
fects the employee’s total wage to the same extent and 
in much the same manner. 

Rather than concentrating on an illusory distinction, 
the court should have focused its attention on the rele- 
vance of the information requested by the union to its 
legitimate bargaining position. The Board’s opinion 
indicates that the union’s request for information was 
based upon a desire to substitute one type of benefit 
for another. Discussion of such changes in employee 
benefits is certainly within the area of mandatory 
bargaining, and intelligent bargaining on this matter 
by the union would seem dependent upon the informa- 
tion requested. The court’s finding of a lack of a sig- 
nificant relationship failed to respond to the specific 
problem confronting the union. 
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EMPLOYER TWENTY-YEAR SUPERSENIORITY 
PLAN CONSTITUTES AN UNFAIR LABOR 
PRACTICE WITHOUT A SHOWING OF IN- 
TENT TO DISCRIMINATE* 


Erie Resistor Corp., 132 NLRB No 51 (1961). 


Failure of the Erie Resistor Corporation, respond- 
ent, and Local 613 of the International Union of Elec- 
trical Workers, charging party, to negotiate a new 
contract, led to a strike called by the union. During 
the strike the respondent proposed a plan whereby 
those hired as replacements and strikers who returned 
to work would receive twenty years’ superseniority, 
to apply only in the event of future layoffs. This plan 
blocked negotiations for settlement of the strike and 
a new contract. Under the settlement which termi- 
nated the strike, the parties proposed to submit the re- 
spondent’s superseniority plan to the National Labor 
Relations Board and the federal courts for final dis- 
position. The plan continued in effect, and as a result 
approximately 132 strikers who had not been replaced, 
and who were recalled, lost their jobs in subsequent 
layoffs. It was contended that respondent’s insistence 
on and institution of the plan violated sections 8(a) (1), 
(3) and (5) of the Labor Management Relations Act 
of 1947. Held, superseniority plan of respondent con- 
stituted an unfair labor practice under the Act al- 
though intent to discriminate was not shown. 

Emphasizing the fact that an economic striker re- 
tains his employee status and is entitled to reinstate- 
ment if not replaced, the Board has found an unfair 
labor practice in an employer’s tolling of a striker’s 
seniority during a strike, while nonstrikers accrued 





* Condensed from a comment by Joseph E. O’Brien, Jr., pub- 
lished in 50 The Georgetown Law Journal 324-329 (Winter 1961) 
and printed with permission from The Georgetown Law Journal. 
Business address: The Georgetown Law Journal Association, Wash- 
ington, D. C. Single copy price, $1.50. 
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seniority for the corresponding period. Once adopting 
this position the Board 12 years ago embarked upon a 
consistent line of decisions by holding in Potlatch 
Forests, Inc. that a grant of additional seniority to 
replacements and ex-strikers who abandoned the strike 
was a form of discrimination which violated the Act. 

In three decisions since Potlatch involving the super- 
seniority issue, the Board has found employer unfair- 
labor practices. In each, however, the Board was able 
to uncover independent evidence of discriminatory 
intent. Not until the instant case, Erie Resistor, did 
the Board clearly state its rationale as to the super- 
seniority question by finding superseniority in itself, 
absent any discriminatory intent, in “direct conflict 
with the express provisions of the Act prohibiting dis- 
crimination.” 

The symmetry of Board law, however, is not paral- 
leled by the decisions of some courts of appeals on the 
superseniority question. The Board’s decision in Pot- 
latch was denied enforcement by the Ninth Circuit on 
the ground that an 8(a)(3) violation in this type of 
case required employer intent to discriminate. The 
court reasoned that the grant of superseniority was a 
corollary to the right to secure replacements during an 
economic strike, so granted by the Supreme Court in 
NLREB v. Mackay Radio & Tel. Co. The Seventh Cir- 
cuit in NLRB v. Levin-Matker Co. has also indicated 
that employer use of superseniority during an eco- 
nomic strike would escape the sanctions of the Act and 
inferentially decided, contrary to the decision of the 
instant case, that superseniority was a legitimate sub- 
ject of collective bargaining. In addition, the decision 
of the Fourth Circuit in Olin Mathieson Chem. Corp. 
v. NLRB, though enforcing a Board order on independ- 
ent evidence of discriminatory intent, appeared to be 
inclined toward the view that superseniority might be 
proper upon a showing of economic necessity on the 
part of the employer. 
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The Erie Resistor decision squarely met the problem 
posed by Potlatch by refusing to follow the Ninth Cir- 
cuit’s extension of the Mackay case. Pointing out that 
even though Mackay allowed replacement of economic 
strikers during the strike, the Board argued that the 
decision itself required nondiscriminatory and com- 
plete reinstatement of all strikers not affected by re- 
placement. The Board undoubtedly felt that discharge, 
as a result of superseniority, is discharge nonetheless, 
and can be traced directly to the employee’s strike par- 
ticipation. Moreover, the Board asserted that though 
the threat of replacement may solidify strikers in col- 
lective efforts, undoubtedly because of the feeling that 
there is equal risk, superseniority is divisive in that 
younger employees will grab the once-in-a-lifetime op- 
portunity to pass their elders in seniority. Conse- 
quently, it was felt that superseniority represented 
both a promise and a threat to strikers, effectively 
pressuring them to abandon strike activity. 

The Board anchored its holding on the language of 
the Supreme Court in Radio Officers’ Union v. NLRB. 
There the Court was faced with the problem of dis- 
parate wage treatment of employees on the basis of 
union membership and decided that a situation of this 
type was “inherently conducive to increased union ac- 
tivity.” In reaching its decision, the Court stated that 
“in some situations specific evidence of intent to en- 
courage or discourage is not an indispensable element 
of proof of violation of § 8(a)(3).” The Board here 
concluded that a superseniority plan fell within that 
range of situations since it discriminates “on its face” 
against those who continue to participate in the strike. 

Certainly the most potent counterattack upon the 
Board’s position is the contention that the employer 
must have a means of protecting his business, and with- 
out some offer of inducement he will have difficulty 
in effectuating the right of replacement guaranteed in 
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Mackay. In Erie Resistor the Board answered this 
defense of “necessity” in an abbreviated fashion by 
merely reiterating the stand taken in its original Pot- 
latch decision; that is, that the right to strike and 
engage in protected, concerted activities guaranteed by 
the Act would be destroyed. 

The Board’s rationale in explaining its position in 
Erie Resistor appears consistent with the letter and 
spirit of the Act. It has evolved a per se doctrine, and 
although its per se doctrines have not met with favor 
in other problem areas, the decision as to supersenior- 
ity has merit. The grant of this added benefit to re- 
placements and returning strikers would have a devas- 
tating effect upon union activity. The most fervent 
union sympathizers will undoubtedly be the last to 
abandon the strike, but will systematically be the first 
laid off in the event of future curtailment of opera- 
tions. In addition, union prestige and bargaining 
power would suffer a death-dealing blow. 

The instant decision, if enforced, would render less 
likely the possibility that an employer might gamble 
with superseniority, hoping to sustain a showing of 
economic cause. The economic striker would still be 
faced with the prospect of replacement, but could be 
secure in the knowledge that his job security would 
remain intact if that circumstance should not arise. 
However, the inconsistency between Board law and 
the decisions of courts of appeals continues to per- 
meate this area. It would appear that only a decision 
of the Supreme Court of the United States can remove 
this uncertainty. 
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THE NLRB AND AGENCY SHOPS IN RIGHT-TO- 
WORK STATES* 


General Motors Corp., 4 CCH Lab L Rep, {9663 (Feb 
20, 1961), revd on reh 4 CCH Lab L Rep, { 10416 
(NLRB Sept 29, 1961). 


After an Indiana court held that their state right- 
to-work law permitted agency shops, the union re- 
quested the company to bargain over a proposed 
agency shop requiring all nonunion employees to pay 
the equivalent of union dues and initiation fees as a 
condition of employment. When the company refused 
on the ground that the proposal would violate section 
8(a)(3) of the National Labor Relations Act, the 
union filed a complaint with the National Labor Re- 
lations Board charging a refusal to bargain under sec- 
tion 8(a)(5). Held, complaint dismissed, to members 
dissenting. The Taft-Hartley Act proscribes agency 
shops in right-to-work states. 

In 1947 the first proviso to section 8(a)(3) abolished 
closed shops and limited union security provisions to 
those requiring union membership after employment. 
At the same time section 14(b) was enacted to allow 
states to prohibit agreements conditioning continued 
employment upon union membership. Free riders may 
still exist in states prohibiting union membership as a 
condition of continued employment, so unions in these 
right-to-work states seek agency shop agreements. 
Whether agency shops are lawful under Taft-Hartley, 
and the relevance of state action pursuant to 14(b) 
on this question, is an issue squarely presented for the 
first time by General Motors. 

Some states have outlawed the conditioning of em- 
ployment upon either union membership or payments 





* Condensed from a comment published in 14 Stanford Law Re- 
view 182-192 (December 1961) and printed with permission from 
Stanford Law Review. Business address: Stanford University, 
Stanford, California. Single copy price, $2.00. 


94 














CASE COMMENTS 


equivalent to union dues, but other states have merely 
banned the former requirement. One majority member 
in effect has held that states automatically outlaw 
agency shops under Taft-Hartley by proscribing union 
shops. Chairman Leedom distinguished two Board 
decisions apparently upholding agency shops in non- 
right-to-work jurisdictions. Since the parties could 
require union shops in these cases, he found that they 
were free to waive this form of union security and de- 
mand some lesser type. But in Indiana, the parties 
were unable to condition employment upon member- 
ship, and hence could not waive a right they did not 
have. Consequently the Chairman found agency shops 
unlawful under Taft-Hartley in right-to-work states. 

The Chairman presumably construes the first pro- 
viso of 8(a)(3) as permitting several forms of union 
security agreements including the agency shops, where- 
as he interprets 14(b) as authorizing state prohibition 
of all forms of union security, or none. This interpre- 
tation conflicts with his assumption that “membership” 
in 14(b) must be construed literally. States could not 
prohibit agency shops under Taft-Hartley if “member- 
ship” required a literal construction; they would be 
denied this power by the terms of the statute. Clearly, 
Congress must have intended a more inclusive defini- 
tion of “membership” in 14(b) so that states could 
ban agreements that circumvent their right-to-work 
legislation. 

The Chairman’s interpretation of 14(b) also con- 
flicts with the section’s purpose as evidenced by its 
legislative history. Congress indicated that 14(b) re- 
tained for the states the same power that was previ- 
ously granted under 8(3) of the Wagner Act. Under 
8(3) states were not given all-or-nothing power; in- 
stead they could ban closed shops but still permit 
union shops and lesser types of security. Since 14(b) 
should be construed to give states more flexible control 
over union security, state prohibition of union shops 
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has no bearing on the legality of agency shops in 
states, such as Indiana, which have expressly upheld 
their lawfulness. 

Whether the NLRA allows agency shops depends 
upon the meaning of “membership” in that proviso. 
If “membership” can be construed as prescribing the 
maximum allowable form of union security rather than 
the only form, and if an agency shop is a lesser form 
of security than the union shop, the agency shop is 
permitted by Taft-Hartley. 

By outlawing a provision exacting only dues pay- 
ments on the ground that “membership” must be inter- 
preted literally, the Board, without satisfactory ex- 
planation, departed from its previous pattern of 
interpretation. 

Contrary to the majority construction, the legislative 
history of 8(a)(3) supports the view that “member- 
ship” was meant to delineate merely the outer limits of 
permissible union security. Some legislators favored 
abolition of all forms of security, while others fought 
to retain the closed shop. Because of its widespread 
use and a desire to eliminate free riders, the Taft- 
Hartley union shop was adopted as a compromise. 
Clearly, the agency shop contravenes this congres- 
sional scheme only if it provides a form of union secu- 
rity giving the union greater control over employees 
than does the Taft-Hartley union shop. 

An agency shop provides a lesser form of security 
if the agreement is not abused by unions adhering to 
closed membership policies. When membership is 
available to all employees, they have the option either 
to become members or pay the equivalent of union 
dues. But if unions could discriminatorily deny mem- 
bership and still insist on dues as a condition of em- 
ployment, they would have a greater form of security 
than the Board has allowed under union shop agree- 
ments. Therefore, the legality of agency shops under 
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Taft-Hartley should depend upon the membership 
policies of the union bargaining for this form of secu- 
rity. The General Motors dissenters assumed that GM 
employees could freely join the union. Because an 
agency shop enforced by an open union so closely re- 
sembles a Taft-Hartley union shop, they concluded 
that the proposed agency shop was lawful. 

Despite the evident availability of union membership 
for all GM employees, two majority members were 
concerned about the rights of agency shop nonmem- 
bers. Mr. Kimball found this form of union security 
unlawful principally because nonmember employees 
were not allowed an “economic voice” in the formula- 
tion of the union’s bargaining policies. By requiring 
participation in union affairs, he attempts to safeguard 
dues-paying nonmembers by insuring their fair repre- 
sentation. Mr. Jenkins condemned agency shops be- 
cause he thought “membership” in the first proviso of 
8(a)(3) required a literal construction, but added that 
he would uphold requiring payment of dues as a con- 
tractual alternative to membership at the employees’ 
election. 

Member Kimball’s “participation” requirement 
would not adequately protect nonmembers. Tradi- 
tionally, nonmember employees have been denied a 
voice in the choice of union leadership and in the form- 
ulation of bargaining policies. This denial and the 
union’s statutory right of exclusive representation for 
all employees in the bargaining unit has led to the 
creation of a duty of fair representation. Granted that 
this duty may not adequately protect nonmembers, 
the addition of a “participation” requirement would 
be an empty gesture, for union policies will still be 
framed for the benefit of members. 

Member Jenkins’ contractual alternative provides no 
more protection from closed union policies than a 
proper interpretation of Taft-Hartley provides for 
agency shop employees. As indicated, “membership” 
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in the first proviso of 8(a)(3) prescribes the outer 
limits of permissible union security agreements; hence 
Taft-Hartley proscribes the enforcement of agency 
shops by closed unions as a greater form of security 
than the union shop. The desired protection is ob- 
tained by requiring unions to grant membership on 
nondiscriminatory terms or to tolerate free riders. 

[After this Comment was completed, the Board in a 
4-to-1 decision issued a supplemental order reversing 
their February holding. General Motors Corp., 4 CCH 
Lab L Rep { 10416 (Sept 29, 1961). Member Leedom 
in dissent continued to advance his waiver theory in 
support of his conclusion that agency shops should 
be unlawful in right-to-work states. The majority 
adopted the previous dissenting opinion of Members 
Rogers and Fanning in construing Taft-Hartley to 
permit agency shops. Since the majority considered 
it unnecessary to determine the extent to which closed 
union policies should affect the legality of agency 
shops, the Board may soon be called upon to decide 
this question]. 


UNEMPLOYMENT INSURANCE—SUSPENSION OF 
BENEFITS DUE TO INDUSTRIAL DISPUTE— 
“ESTABLISHMENT” ACCORDED A _ GEO- 
GRAPHICAL MEANING * 


Matter of Ferrara, 10 NY2d 1, 217 NYS2d 11, 176 NE 
2d 43 (1961). 

National Airline clerks employed at Idlewild Air- 
port, New York City, failed to report to work because 
of stalled contract negotiations. Their failure to re- 
port, plus work stoppages in National’s southern of- 





* Condensed from a comment published in XXVI Albany Law 
Review 116-120 (January 1962) and printed with permission from 
Albany Law Review. Business address: 80 New Scotland Avenue, 
Albany, N. Y. Single copy price $2.00. 
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fices, induced a suspension of the entire New York 
operation, resulting in the layoff of Manhattan clerks 
and National’s hangar employees, as well as the Idle- 
wild clerks. All concerned filed unemployment insur- 
ance claims which were denied by the State Industrial 
Commissioner. The Appeal Board concurred. The 
Appellate Division in Matter of Ferrara modified the 
Board’s decision and allowed benefits to both Man- 
hattan clerks and Idlewild mechanics. On appeal, the 
Court of Appeals affirmed. 

To avoid suspension of benefits under Sec 592 of 
the NY Labor Law, claimants contended they had not 
lost their employment because of strike, lockout, or 
other industrial controversy and that the industrial 
dispute had not arisen in the establishment in which 
they were employed. The court rejected the first argu- 
ment by stating that there was undoubtedly a labor 
dispute as evidenced by the Idlewild clerks’ refusal to 
work. Their actions were a contributing factor in the 
nationwide dispute that resulted in cessation of Nation- 
al’s operations. The claimants, therefore, could not 
receive benefits under this contention. 

As to claimants’ second point the court interpreted 
“establishment” in a geographic sense, thereby allow- 
ing benefits to all but those claimants primarily in- 
volved. Thus, the Idlewild clerks were denied benefits 
since it was at their establishment that the labor dis- 
pute arose. The Idlewild hangar employees, employed 
at hangars 24% miles from the Idlewild clerks, were 
accorded benefits in that their place of employment 
was considered a separate establishment. The Manhat- 
tan clerks, 10 miles distant from Idlewild, were given 
benefits under the same theory, i. e., that physical 
separation provided separate establishments. 

A question similar to that presented in the principal 
case was first examined in the United States in Spiel- 
man v. Industrial Commissioner. That case concerned 
a strike at one branch of an automobile corporation 
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which necessitated the closing of all branches. All 
employees were denied benefits, the court ruling that 
all plants were part of one establishment despite their 
geographical separation. 

Since the Spielman case, the state courts have gen- 
erally become more liberal in allowing compensation 
under benefit suspension clauses. In Tennessee Coal 
and Iron R. R. v. Martin, strikes in a steel mill forced 
closing of the coal mines owned by the same corpora- 
tion. The Alabama applicable statute contained a 
suspension of benefits clause essentially the same as 
that involved in the principal case. In upholding an 
award of benefits the court interpreted “establish- 
ment” to mean a separate industrial division, not an 
entire concern. The rationale of the Spielman case was 
distinguished on the ground that there was not so high 
a degree of integration or co-ordination as had been 
found in that case. The doctrine established in Spiel- 
man was further weakened in Nordling v. Ford Motor 
Co., which involved an assembly plant work stoppage 
due to a strike at the main plant. The court applied a 
Minnesota compensation disqualification clause essen- 
tially the same as that of the principal case. In up- 
holding an award of benefits the court analyzed and 
rejected the integration and co-ordination theory of 
Spielman and held that “establishment” should be 
understood in the light of the employees’ place of work. 

Matter of Machcinski represented New York’s first 
interpretation of “establishment.” The problem there 
arose when strikes in Ford Motor Company’s Michigan 
plant resulted in the discontinuance of all production. 
In deciding that idle New York workers were entitled 
to unemployment benefits, the court held that “estab- 
lishment” was meant to be a basic geographical unit 
rather than a managerial, district, or production com- 
plex. 

This interpretation was adopted in Matter of Lasher, 
a case arising out of the strike between steelworkers 
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and the Bethlehem Steel Corporation. Ironworkers in 
a different union from that of steelworkers employed 
on the Bethlehem premises were laid off. They were 
denied benefits by the Unemployment Insurance Ap- 
peal Board which held that they were employed “at 
the same establishment” pursuant to the suspension 
of benefits clause. On appeal the Appellate Division 
affirmed the Appeal Board’s interpretation of “estab- 
lishment”, but remitted the problem to the Board to 
determine if the layoff was “because of a strike, lock- 
out, or other industrial controversy.” The court held 
that if it were found that the steel shortage caused the 
layoff, benefits might be granted, thus, adhered to the 
geographical definition of “establishment” while still 
making an award of benefits possible in the particular 
case. 

The present case represents an extension of the 
geographical interpretation of “establishment”. In 
previous cases there had been a degree of functional, 
as well as physical, separation. The court found it 
relevant that the state legislature had resisted attempts 
to alter by amendment the geographic meaning of “es- 
tablishment,” first given judicial recognition in New 
York in the Machcinski case. 

The court also felt that the definition accorded in 
the instant case better suited administration of the 
Unemployment Insurance Law. “Establishment” in a 
strict geographic sense was thought to be more easily 
understood and applied by both employer and em- 
ployee, as it had the advantage of simplicity when 
compared to a construction implying functional or 
managerial autonomy. It is submitted, however, that 
this interpretation will not be free from difficulties 
in application. Problems concerning the degree of 
physical separation needed for classifying establish- 
ments as “separate” will be encountered. 

The present interpretation had the effect of extend- 
ing coverage. However, it does not reach situations 
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exemplified by the facts of Matter of Lasher where 
innocently displaced employees may be subject to a 
denial of benefits solely because they are employed at 
the site of an industrial dispute. Suspension under 
section 592 of the New York Labor Law is not predi- 
cated upon participation in an industrial controversy, 
financial aid to the participants, or interest in its out- 
come. Therefore the New York courts may allow cover- 
age only through interpretation of the existing statu- 
tory framework. This was done in the instant case by 
narrowly construing “establishment” in a geographic 
sense. 

It is submitted that the instant decision is successful 
in providing deserving workers benefits within the 
framework of the New York Labor Law. The rule of 
the case is not, however, a panacea for unemployment 
compensation suspension problems. Problems remain 
such as the innocently displaced worker employed at 
the site of an employment dispute. New problems arise 
regarding what degree of separation constitutes a sep- 
arate establishment. 
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HEALTH INSURANCE 


Voluntary Health Insurance and Rate Making * 


This study was made under a grant from the Health 
Information Foundation (NYC). The project had 
three major objectives: 


1. To state precisely the issues in the controversy 
between the two types of health insurance pro- 


* Condensed from a book by Duncan M. MacIntyre, published by 
Cornell University Press (May, 1962). Business address: 124 
Roberts Place, Ithaca, New York. Price $6.50. 
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grams and to provide information on the origin 
and historical development of the two rate meth- 
ods. 

2. To set forth and compare the advantages and 
disadvantages of the community rate and the 
experience rate from the viewpoint of (a) insur- 
ance companies, (b) community plans, (c) ven- 
dors of medical care, and (d) the consuming 
public (including policyholders). 

3. To delineate and consider the implications of the 
two rate philosophies for (a) the four groups 
listed above, and (b) the continued expansion of 
U. S. voluntary health insurance. 


The author reaches the (politically) significant con- 
clusion that without extensive subsidization, from 
either policyholders or tax funds, the voluntary system 
cannot successfully insure most of the low-income, 
high-cost risks, especially the aged. 


INDUSTRIAL THEFT 


How to Slam the Door on Plant Thieves * 


Advice on plant security is offered from an unusual 
source—an individual serving 3-5 years in State 
Prison, Southern Michigan. He explains why most 
plants are such inviting targets and offers suggestions 
for making the plant “professionally unattractive.” 
These include fences, good lighting, alarms, the serv- 
ices of a protection agency. Beyond these obvious 
devices, three ways to protect a plant against burglars 
are mentioned. Rating a plant’s “theft appeal” on the 
basis of this “thieves’-eye view” might help to deter- 
mine the extent of protection needed. 





* Condensed from an article by David Skowronek, published in 
21 Business Management 47-50 (March 1962). Business address: 
22 West Putnam Avenue, Greenwich, Connecticut. Single copy 
price $.75. 
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Rights of Union Members: The Developing Law Under 
the LMRDA * 


The purpose of this comprehensive note is to examine 
the new rights conferred by provisions of the amended 
federal labor law, the procedural limitations, and 
“existing possibilities for broadening the union mem- 
bers’ access to the courts.” 

Cases are reviewed that interpret and apply sections 
governing the criteria of union membership, rights of 
labor organization officers and employees, the sub- 
stantive rights of members, and the requirement of 
exhaustion of internal and administrative remedies as 
a condition precedent to civil action. 

A dim view is taken of the net effect of the statute, 
to date. It would be “naive to assume”, according to 
the note, “that the paucity of cases arising under the 
remedial sections of the Act .. . indicates a signifi- 
cant realization of increased internal union democ- 
racy.” However, a “liberal” trend toward greater 
union members’ access to the courts is discerned. 
While this does not in itself “constitute a conclusion 
as to the Act’s over-all effect,” it has “set the stage.” 


SUPERVISORS 


Patterns of Leadership Behavior Related to Employee 
Grievances and Turnover ** 


This study investigates some relationship between 
“the leader behavior” of industrial supervisors and the 





* Condensed from a note, published in 48 Virginia Law Review 
78-98 (January 1962). Business address: Clark Memorial Hall, 
Charlottesville, Virginia. Single copy price $2.00. 

** Condensed from an article by Edwin A. Fleishman and Edwin 
F. Harris, published in 15 Personnel Psychology 43-56 (Spring 
1962). Business address: P. O. Box 6965, College Station, Durham, 
North Carolina. Single copy price $2.50. 
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INDUSTRIAL RELATIONS DIGEST 


behavior of their group members. It is focused on two 
main questions. First, what is the form of relationship 
between leader behavior and indices of group be- 
havior? The second question concerns correlations be- 
tween two major leadership patterns and such indices 
as rated proficiency, grievances, turnover, depart- 
mental reputation, subordinate satisfactions, etc. 
“Significant relationships” are indicated between 
the leader behavior of foremen and the labor griev- 
ances and employee turnover in their work groups. 
The authors hold forth hope that further research may 
make it possible to specify the particular leadership 
patterns which most nearly “optimize” various ef- 
fectiveness criteria in industrial organizations. 


UNFAIR LABOR PRACTICES * 


“Tt is significant that after fourteen years of exist- 
ence, section 8 of the Taft-Hartley Act should be a 
source of problems worthy of the attention of the Su- 
preme Court.” Three cases having to do with unfair 
labor practices, decided by the Court in the October 
1960 term, and the problems which may arise from 
those decisions are analyzed. They involve considera- 
tion of coercion of employees, discrimination, and sec- 
ondary boycott. 

Among the “new and definite guidelines” which have 
been set down, Professor Petz mentions the following: 


Employees have been assured, that vis-d-vis 
employer and union, they cannot be interfered 





* Condensed from an article by Jerome A. Petz, published in 
39 University of Detroit Law Journal 1-37 (October 1961). Busi- 
ness address: 651 East Jefferson Avenue, Detroit 26, Michigan. 
Single copy price $1.50. 
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with in their right to select their own representa- 
tive by a contract between an employer and a 
union granting to a union which represents only 
a minority of employees exclusive bargaining 
rights. On the other hand, no matter how con- 
stricted employees may feel because of the ex- 
istence of a hiring-hall agreement, they will find 
difficulty in asserting any alleged right of freedom. 

































Employers, in granting or withholding recogni- 
tion must be diligently concerned with employee 
choice in the matter of a representative. This 
concern for employee rights can be considerably 
less where a hiring hall, general laws, or foremen 
clause in a eollective bargaining agreement is in 
effect or demanded by the union. . . . The pri- 
mary employer has been granted greater liberty 
in seeking an injunction against picketing his 
premises under valid separate gate circumstances. 


While, within limits, minority unions may picket 
to gain recognition, they cannot run roughshod 
over the rights of employees in accepting recog- 
nition from a complying employer. On the other 
hand, unions have been granted greater freedom 
in demanding and working under hiring-hall 
clauses in bargaining agreements. 


Turning briefly to the matter of charges of favor- 
itism by the Court, the author concludes that “by its 
decision in these cases the Court has dealt with all the 
parties covered by the Act equally harshly or equally 
well.” 


INDUSTRIAL RELATIONS DIGEST 


UNION SECURITY 


The Agency Shop, Federal Law, and the Right-to- 
Work States * 

The NLRB’s decision in General Motors on the 
agency shop in states banning the union shop is the 
basis for a detailed discussion of conflicting construc- 
tions of section 8(a)(3). Implications under state law 
are reviewed; concludes with the observation that a 
federal statute denying the states the right to ban the 
agency shop “might better comport with national 
labor policy than does section 14(b) as presently writ- 
ten.” 


* Condensed from a note, published in 71 The Yale Law Journal 
330-343 (December 1961). Business address: 127 Wall Street, 
New Haven, Connecticut. Single copy price $2.50. 








